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retains the stock Continental a65 
engine with no aircraft electrical 

system or starter.  Tom has added  
a skylight to improve visibility and 

flies it throughout the western 
rockies in Montana.
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President’s Message

Welcome to the first Journal of this 60th 
Anniversary Year of LPBA. You are holding 
in your hands one of the two most visible 
benefits of membership in this organiza-
tion. Members get this Journal four times 
each year, in both printed and electronic 
form. The Journal has been a labor of love 
since 1997 for Gary Allen (who has a lot 
of other things to do in his retirement) and 
his assistant, Ellen Riddle (who does not 
get paid nearly enough for putting up with 
Gary all these 21 years). [My editorship is 
now old enough to drink – and I do. - Ed.]

In all humility, and being as objective as 
I can, this Journal holds its own with any 
other publication about the law of avia-
tion published anywhere, by anyone. Our 
authors are the tops in their 
fields and their scholarly 
articles demonstrate that.

But the Journal is not 
all legal musings. It also 
consists of a recap of our 
most-recent meetings and 
associated adventures 
(including pictures for some 
of our members with shorter 
attention spans — you know 
who you are). Our Meetings 
are the other most visible, 
tangible benefits of your 
membership in our organiza-
tion. Twice each year, LPBA 
has Meetings, Conventions 
or Conferences (choose the name you like 
most). The locations chosen are designed 
to be the most educational, most-fun, 
most-relaxing places we can find.

We categorically reject the typical 
model of meeting in some ubiquitous hotel 
ballroom laid out in classroom style, with 
classes running from 9 to 5 and a break for 
lunch, followed by a cocktail hour for “net-
working” (exchanging business cards and 
lying to one another about how great each 
other’s businesses are doing), followed 
perhaps by a dinner of rubber chicken. We 
all know these meetings. We have all suf-
fered through these meetings. We know 
that the speaker before lunch is largely 
ignored, and almost no one can absorb 
anything from the afternoon speakers 
because: 1) they are sleep-deprived, 
bored and still using their available blood 
supply to digest lunch; and 2) they have 
ignored the office as long as they can 
and they need the time to call clients. The 

cocktail hour does not provide enough 
time to get to know — really know — the 
other people there.

The whole point of LPBA is to estab-
lish strong, enduring relationships among 
our members — not just as business 
associates, but as friends. We set up 
our meetings so that there is adequate 
time and opportunity to get to know 
one another as people — as attorneys, 
pilots, law students, vendors, sure. But, 
more importantly, as human beings, as 
husbands and wives, as fathers and moth-
ers, as people and families who share a 
common passion for flight. We provide 
three days (or more) — twice a year — 
for spouses and children to enjoy local 

activities together all day, and to be joined 
by the members all afternoon, for lunch, 
for activities and for dinner. We always 
provide a hospitality suite where families 
can continue to socialize — not just “net-
work” — after dinner each night (although 
small kids should really be in bed, and not 
in the hospitality suite). We’ve even had 
a wedding at one of our meetings (Gary 
& Penny Evans)!

While we do not exactly “cater” to 
children, well-behaved kids are always 
accepted at our meetings and welcomed 
into the activities. We are sensitive to the 
needs of our younger members, espe-
cially — after all, we fossils were young 
once too. We try to pick places that have 
some “kid-friendly” activities available. As 
an organization that is 60 years old, we 
have many stories of kids who have liter-
ally grown up in LPBA. We have even had 
marriages between kids who met at LPBA 
meetings, and grew to know and love 

each other at 
LPBA meet-
ings. Kids who 
grow up in LPBA generally catch the love 
for aviation.

I can point to two of many exam-
ples. The daughter of “the Grandfather 
of Aviation Law,” past President John 
Yodice, Kathy Yodice, grew up coming 
to LPBA Meetings with her father. Not 
only does she have a bunch of certificates 
and ratings from the FAA, she was also 
an attorney for the FAA, a staff attorney 
for AOPA, and is a distinguished and tal-
ented aviation attorney in private practice. 
Like her dad, Kathy is a past President 
of LPBA, and now occasionally brings 

her husband and her own 
children to our conventions.

Palmer Booth is the son of 
long-time member and past 
President, Ed “Skip” Booth. 
Decades ago, Palmer was 
a little kid with a red “Afro” 
hairstyle playing piano at 
our meetings, flying with 
his father to Oshkosh, Sun 
‘N’ Fun and LPBA. Over the 
years, he grew not only in 
height, but in his passion for 
aviation. After obtaining a 
Masters in mechanical engi-
neering from Georgia Tech, 
he now works for Gulfstream 

in Savannah, Georgia. His hair is much 
shorter now. And he is only allowed to talk 
about a little of what he does.

president 
charles morgenstein

Palmer Booth learns dance moves 
from Tamara Pokorny in Park City.

LPBA kids – Park City Summer  2007.
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In our house, Sharon and I joke that 
we see our friends from LPBA more often 
than we see our own families. (We usually 
add that this is because our friends like 
us better than our families do.) When we 
decided to evacuate during last year’s 
hurricane, we called our LPBA buddies, 
Darrell and Mary Clay in Cleveland, and 
asked if we could come visit them until 
the storm passed. With no hesitation at 
all, they invited us to stay with them. While 
we were there, we took them up on their 
offer to show off their city as a poten-
tial Convention location for LPBA. This 
is how I came to choose Cleveland (and 
neighboring Kent, Ohio) for our Summer 
Meeting of 2019. I challenge any of you 
to tell me that this kind of friendship can 
form over a “cocktail hour” after eight 
hours of lectures.

The bonds of real friendship I spoke 
of above help to restore a certain level 
of humanity to the practice of law. LPBA 
is unique in that our lawyer members 
come from every facet of the bar. We 
have attorneys who don’t have anything 
to do with aviation law at all. They just 
are attorneys who love to fly. We have 
plaintiffs’ attorneys, defense attorneys, 
government attorneys, lender’s attorneys, 
manufacturers’ general counsels, military 
attorneys, attorneys for non-profit organi-
zations, and many others, who normally 
do not socialize or even take educational 
seminars together. This gives us a unique 
opportunity to hear many different sides 
of issues that are presented at our confer-
ences. By listening to what attorneys for 
other segments of the industry have to 
say, and getting to know them as people, 
it gives us a better opportunity to serve 
our clients and to reach compromises. 
We have the benefit of being able to see 
our legal matters through the eyes of our 
opposing counsel or their clients. And 
the trust that develops from our friend-
ships formed at LPBA conferences gives 

us the ability to pick up the phone and 
make a good deal with the attorney on 
the other side.

The spouses (mostly women, but some 
men too) have formed a really tight bond. 
So tight, in fact, that this year Loretta 
Lagonia has actually come up with a for-
mal name and logo for them. Henceforth, 
they will be known formally as “LPBA 
Co-Pilots” (I have my own informal name 
for the women of this group who have 
had my wife’s back for so many years. 
But that is a story for the hospitality suite, 
I’m afraid). The spouses are planning to 
make sure that our 60th Anniversary Year 
meetings will be well-organized and lots of 
fun, not only for the members themselves, 
but for the families too. They have been 
coming up with great ideas literally since 
the last day of our meeting at South Lake 
Tahoe in July.

Our first meeting of my term will be in 
Cocoa Beach, Florida and the Kennedy 
Space Center from March 6 to March 10th 
(we may be planning some “excursion-
type” optional activities for the three days 
before and three days after the convention 
for which our reduced block room rates 
will also be available). We will be based at 
the Hilton Oceanfront Cocoa Beach, and 
we have done our best to keep prices for 
a hotel directly on the warm, soft sands 
of the beach of the Atlantic Ocean at a 
price that even a law student can afford, 
without sacrificing the comfort or luxury 
our older [ahem – Ed.] members have 
come to expect.

Not only is 2019 the 60th anniversary 
of the founding of the LPBA, it is also 
the 50th anniversary of man’s landing on 
the Moon. We will be at Kennedy Space 
Center where the colossal Saturn V rock-
ets hurled three brave human beings to 
another world seven times, landing six 
times and letting twelve human men walk 
and ride on the Moon. And the three men 
on Apollo 13 showed how brilliant and 
caring and creative the entire NASA team 
could be - snatching life from the jaws of 
death — and bringing those men back 
home safely.

While in beautiful Cocoa Beach, much 
of our CLE will focus on the recent priva-
tization and commercialization of space. 
There will be opportunities for several 
“behind the scenes” excursions not avail-
able to the general public. In addition to 
Kennedy Space Center, this area is home 
to Cape Canaveral Air Force Base, Patrick 
Air Force Base and the Shuttle Landing 
Facility. Cape Canaveral is also home to 
major complexes operated by Space X 

and Blue Origin rocket companies as 
well as United Launch Alliance (ULA), a 
partnership between units of Boeing and 
Lockheed Martin.

Just to the south, Melbourne Airport is 
home to the worlds’ third-largest airline 
manufacturer, which also makes some 
of the world’s best-selling light business 
jets: Embraer. Also in Melbourne, you can 
find one of the major Northrup-Grumman 
and Rockwell Collins facilities, as well 
as numerous component and avionics 
manufacturers.

Approximately 100 acres of the air-
port is utilized by Florida Institute of 
Technology (FIT) and its aviation depart-
ment. Melbourne Beach offers eclectic 
food, entertainment and shopping in a 
great beach-front setting.

In Cocoa Beach itself, you will find the 
internationally-famous Ron Jon’s Surf 
Shop, as well as Port Canaveral, the sec-
ond-busiest cruise port in the nation. Port 
Canaveral is the home port of many cruise 
ships, including several Disney ships and 
the Oasis of the Seas, one of the largest 
and most luxurious cruise ships afloat. 
If you like, you can book a cruise before 
or after the conference for your family or 
just for a romantic cruise for two.

Also in Cocoa Beach, you can tour the 
locations where portions of the 1960s 
sitcom “I Love Jeannie” were filmed, and 
a park dedicated to the show. Of course, 
there is the beach itself, with every activity 
imaginable, from surfing lessons to vol-
leyball to deep-sea fishing to jet skiing 
to sailing to paddle-boarding, etc. Most 
are available for the asking right from the 
deck at our hotel (which also has a pool, 
a splash pad, a great Tiki Bar with very 
good food, as well as adult beverages 
available in at least three places between 
the exit of the hotel and the waterline of 
the Atlantic Ocean (after all, that 50-yard 
stroll can make you really thirsty).

The entire area has many nature pre-
serves and interesting areas to explore. 
Cocoa Beach sits to the east of two rivers: 
the Indian River and the Banana River. In 
between the two rivers is Merritt Island. 
There are all kinds of activities available on 
the rivers, including nature cruises where 
you can view manatee, dolphin, and all 
kinds of other wildlife on land, sea and air. 
You can get down closer to nature with 
kayak tours and airboat rides. Almost any 
activity involving water that you can think 
of you can pursue within minutes of our 
hotel. The City of Cocoa itself, located 

Palmer Booth and the G-650ER which 
he helped develop at Grumman.

continued on page 35
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Cowboy Lloyd, his year-long roundup complete, turns the whole 
herd over to the unsuspecting Morgensteins from back East.

Greetings from the season-change-
seeking end of Flagship LPBA as once 
again we prepare to embark upon our 
quarterly flight together. First Officer 
Riddle has kept the Coke Cherry Zero 
flowing as I gaze out the side window 
and reflect on the Fall now approaching 
as summer gasps its last.

No matter where you were in the con-
tinental US this summer, the weather 
was . . . memorable. Hot, humid and 
waterlogged in most of the eastern half 
of this great land, and dry, smoky and 
dangerous across far too much of the 
unexcelled American West – plus lava 
and hurricanes in Hawaii. Fortunately, 
our line’s summer getaway in Lake Tahoe 
was untouched by any of this, as the 
pictures in our inflight magazine amply 
demonstrate. Alas, the very happy family 
business of our daughter Caroline’s wed-
ding caused Your Captain to miss (and I 
missed it a LOT!!) only my second gath-
ering since about 2004, but I’m already 
looking forward to next winter’s Space 
Coast gathering in Florida. I trust you are 
too. Our new Chief Pilot has that covered 
in his message, which brings me to:

fellow passengers, and join your friends 
and presidential forebearers in First Class.

Charles R. “Charlie” Morgenstein was 
born in Manhattan but earned his JD way 
down south from the University of Miami 
School of Law in 1980. After distinguish-
ing himself as “best orator” in their 1978 
Moot Court competition (raise your hand 
if you’re surprised; naah, me neither), he 
served as an editor on the school’s Law 
Review and also as the Review’s busi-
ness manager.

He’d taken care of the important stuff 
prior to law school, earning his Private 
Pilot certificate in 1977, adding an 
Instrument rating later, in 1991. Aviation 
work became his specialty and he not 
only became board-certified in it by the 
Florida Bar, he has served their Aviation 
Law Committee as its Chair, Vice-Chair, 
and Member from 2010 through the pres-
ent. In 2007, he founded his solo firm, 
Mmo Legal Services, through which he 
has handled all manner of complex air-
craft commercial transactions, including 
many involving international aircraft, com-
panies and governments. He also has 
represented US and international airmen 

in all manner of interactions with the FAA 
and other government agencies.

He also has been very active in 
social, civic and professional associa-
tions, including ours, and in charitable 
enterprises, particularly including Vets 
Helping Heroes, which has supplied over 
300 trained guide dogs to wounded vets 
for life, and an earlier aviation scholarship 
fund that provided 24 local high students 
with funding to obtain their Private Pilot 
certification.

Charlie is married to his warm and gra-
cious wife Sharon, a retired radiology tech 
who keeps Charlie flying on Life’s center-
line. Though she’s not a pilot, she loves 
GA flying and fits right in with our happy 
band of pilots, aviation enthusiasts and 
supporters.

I have every confidence that Charlie will 
have an active and productive year as our 
Chief Pilot, and I know you’ll enjoy meeting 
him and Sharon if you’ve not yet had the 
pleasure. Doing so is just another good 
reason to attend our meetings next year.

The Drone Revolution:  
Aviation Remodeled

I’ve been thinking lately about how 
people get interested in aviation and the 

From the CoCkpit

The Front Office
The Summer gath-

ering of our line is the 
time when we salute the 
departing Chief Pilot and 
welcome the next. In addi-
tion to all the many duties 
that come with the office, 
Lloyd Kirschbaum and his 
wife Susan have navigated 
our line around the tragic 
destruction of last winter’s 
planned meeting venue in 
Puerto Rico and brought us 
in for a soft and welcome 
landing with a return to 
the many charms of San 
Antonio. And then, followed 
that with the pleasures of 
beautiful Lake Tahoe. Lloyd 
and Susan, take a glass of 
champagne as you see the 
raised glasses of all your 

things happening in our 
world that can or might 
promote it. I’m hardly alone 
in this, of course, but I’m 
the only one with the mike 
in my hand at the moment 
and you poor souls are 
strapped in back there. So 
here goes.

In aviation’s infancy, we 
know that its pioneering 
ambassadors were usu-
ally barnstormers flying 
surplus Jennies left over 
from the War to End All 
Wars, buzzing farms and 
towns and exciting interest 
in paying for a first plane 
ride out of some farmer’s 
field. Without mass media, 
the target audience was ini-
tially limited to folks living 
beneath the daredevil aero-
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batics used to attract attention. Eventually 
flying circuses, modeled on the ground-
bound, animal-based variety, did get more 
organized and aviation’s exposure grew 
broader. With Lucky Lindy’s flight, the 
growth of the industry and then, unfor-
tunately, another world war that brought 
the airplane into a very visible and impor-
tant role, the ranks of pilots swelled to 
previously-unimaginable size.

The vaunted WWII post-war civilian 
aviation explosion didn’t quite live up to 
expectations, but aircraft like the Navion 
and Bonanza, the Cessna 100-series and 
Piper’s Comanche all ushered out the 
unwieldy but beautiful radial-engined, 
tail-dragging flying railway cars that had 
been general aviation’s mainstay. The 
GI Bill helped many into the cockpit and 
the requirements of the Vietnam war 
also swelled the ranks of both fixed- and 
rotary-wing pilots. The 1970’s, not the 
‘50’s, turned out to be general aviation’s 
zenith. Avgas was relatively cheap, GA 
aircraft were plentiful, and the airspace 
and ATC were far simpler.

Fast-forward to today. New general 
aviation aircraft are far more expensive in 
real dollars than those of earlier decades. 
(Of course, they’re also far more sophis-
ticated, better-equipped and safer, as 
well.) The flight environment in urban and 
suburban areas – where most people live 
- is far more controlled and complex than 
it used to be. The ranks of people owning 
and flying GA aircraft, just because it’s 
there and they can, is shrinking.

Every aspect of aviation is, we know, 
short of personnel – pilots, mechanics, 
ground personnel, controllers, you name 
it. While poets and philosophers can 
make great pilots, a more fruitful source 
of potential interest lies with those more 
inclined to the STEM curricula. That’s 
also a smaller population, and the avia-
tion industry is quite properly banging 
the drum to get their attention. Aviation 
offers a plethora of well-paying careers, 
and they’re virtually all hiring. C’mon over, 
kids, and bring your friends!

Why don’t young people get engaged 
in aviation to the extent they did in bygone 
decades? Perhaps one reason is there’s 
so much “noise” distracting them (and us) 
today, a nonstop assault on the senses 
by a hyped-up pacing of events and the 
ever-present “devices” and social media. 
(Not throwing rocks here, by any means.) 
Is flying an airplane intuitively attractive to 

kids who are so immersed in their studies, 
their athletics and other extra-curricular 
activities, their friends, and their immer-
sive devices, that many are not interested 
in learning to drive a car? Perhaps not.

Now, along comes the personal drone. 
Does it have the potential to be an entry 
point for aviation interest among the 
young, or in general? Perhaps it does.

In the past, flying small things included 
balsa-wood gliders and rubber-banders 
(loved those big Testors wind-ups with 
the springy landing gear!), gas-powered 
control-line airplanes (almost guaranteed 
to induce dizzying vertigo - if the prop 
didn’t slice into your propping finger and 
cancel the flight), and those fabulously-
complex, hand-built, radio-controlled 
wood and plastic models with very simple 
control actuators where a mistake by the 
operator could turn months of painstaking 
craftsmanship into a pile of fireplace kin-
dling in a matter of seconds. Fuel leaking 
onto the hot Cox Thimbledrome engine 
post-crash might even light the woodpile 
for you. The connection between all of this 
and real aircraft was somewhat tenuous.

Decades later, as tiny battery-powered 
motors became more practical, other 
options appeared. I tried a little $50 heli-
copter pulled from a skidload at Costco 
five years ago and, after getting stitches 
in my hand from trying to cut the thing 
out of its blister-pac with my pen knife, 
found it interesting but quite difficult to fly. 
I managed to keep it out of the trees and 
off the roof here at Greystone, but without 
the hand-eye coordination of a modern 
device-savvy ten-year-old, I parked it on a 
shelf in my office after maybe 12 minutes 
of total flight time.

As drones developed thereafter, I’d 
set three criteria for my Eventual Drone 
Purchase: 1) it had to cost less than 
$1000; 2) it had to be sold to me by 
Costco; and, 3) there had to be reason-
able assurance that the dread Fly-Away 
Syndrome, in which your expensive drone 
heads over the horizon and out of your 
life unbidden (too often on first flights), 
had been conquered. On a visit to the 
Pentagon City Costco in May, 2017, I saw 
drones in a Costco for the first time, and 
for about $975. Bingo.

Thus I began flying the gargantuan 
Typhoon H hexicopter, something you 
could literally just get your arms around 
when its six rotor arms were positioned 
for flight. It was ungainly but built for seri-

ous photography missions and had neat 
retractable landing gear to boot. I couldn’t 
help but note its relatively short operating 
range, its ponderous size, and continuing 
reports of in-flight misbehaviors, espe-
cially when anywhere near power lines. 
But fly-aways were uncommon.

A month later, our local Costco in 
Newport News suddenly had a batch of 
another make and model, the DJI Mavic 
Pro. For the same thousand bucks out the 
door, you got a lot less: the little Mavic 
folded up into something that looked like 
a very large sleeping cicada and slipped 
down into a carrying case about the size 
of a medium pair of binoculars. Yet it too 
sported a 4k video camera, albeit one that 
required yawing the device to redirect 
its gaze, rather than the fully-articulated 
gimbal on the Typhoon, and had the theo-
retical (ahem) ability to fly far out from 
the operator – over four miles, said the 
box – without losing contact. And under 
any abnormal circumstance, its baked-
in marching orders were to climb to a 
tree-topping AGL altitude, fly to its takeoff 
point (or other pre-designated point), and 
auto-land. I liked all this, so I returned the 
Typhoon to Costco, which smilingly took 
it back and refunded every penny.

Now, over a year later with perhaps 
several dozen flights in my (imaginary) 
drone log, I’m probably a typical recre-
ational user. I’ve yet to sample many of 
the Mavic’s (and most other contemporary 
competitors’) capabilities, such as follow-
ing me jogging or cycling, flying a circle 
around me, or flying a course marked 
out on the iPhone or iPad linked to its 
handheld controller.

What I have found immensely satisfy-
ing is seeing what I could see if I could 
fly not just like a bird, but a hummingbird 
that can hover in place and move in any 
direction while looking in any direction. 
It’s magical. Even if you had a jetpack 
on your back, you couldn’t see what any 
small drone can; you’re too big. And you 
can have a look almost anywhere, since 
it’s easy to bring the Mavic with you and 
it can be launched in a matter of minutes 
– with all due regard for airspace, people, 
and line-of-sight.

More to the point (what was it again? 
Oh yes, aviation growth), people LOVE 
drones. They want to see what your drone 
is seeing and are amazed that they can. 
They want to know all about its capabili-
ties, what it’s like to fly, how much it costs, 
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and where you can do it. I’m always glad 
to explain it all, though (I explain) not in 
much detail while I’m actually flying it. It 
takes concentration because one is often 
near trees and obstructions and looking 
hard to keep the drone in sight. Otherwise, 
these drones are little 787/A-380s in their 
hearts; the computers fly them accord-
ing to the joystick commands from the 
pilot. Watching them hover in place on a 
breezy day is to see amazing computer 
airmanship.

I’m sure the idea of using drone ops as 
an entry point for stimulating interest in 
manned flight operations isn’t original with 
me (indeed, what is??); I haven’t looked 
anywhere to see, one way or the other. But 
flying a sophisticated non-“toy” drone in 
compliance with the regulations requires 
basic airspace understanding and some 
FAR requirements. Basic meteorology is 
also required; I love to watch approach-
ing thunderstorms by drone but know 
I’d better get down before the gust front 
hits, as the Mavic’s maximum airspeed 
is around 35 knots and it could be car-
ried away. As to airmanship, the drone 
flies itself in most respects, but anyone 
adept at gaming can do amazing things. 
And drone racing is something to behold, 
requiring fighter-pilot reflexes.

Our line is actively seeking to recruit 
drone pilots because they’re operating 
FAA-designated aircraft and can hold 
an FAA Commercial UAS certificate. 

We share the airspace and must work 
cooperatively as drones gain capabilities 
and roles we cannot yet imagine. And 
as legal airmen, we can provide counsel 
needed for these new enterprises and 
their personnel.

Beyond all this is the connection 
that can be made between drones and 
manned aircraft. Both are forms of avia-
tion; while each attracts people with a 
somewhat different sphere of interests, 
those of us who recognize the need to 
repopulate all forms of aviation and its 
support industries should explore ways to 
cross-pollinate them. It’s worth a thought.

Our Route of Flight
I think you’ll agree our route takes in 

some pretty interesting territory this time. 
Cecile Hatfield updates us on a broad 
range of news you need to know in litiga-
tion, while Joanne Young’s Washington 
Aviation Summary highlights business 
and regulatory developments here and 
abroad. Alan Armstrong visits the Piper 
Museum at the historic Lock Haven PA 
Airport, site of the Piper factory that 
was flooded out, and our Aussie cohort 
Spencer Ferrier thoughtfully retraces the 
constitutional roots four great nations, 
including his and ours. Steve Kirsch 
explains how to keep your cool when 
it seems Uncle Sam has skimmed off 
some of his promised settlement funds 
via offsets for other obligations owed, 
and Corrie Anderson tracks changes in 

the administration’s interpretation and 
enforcement of workplace regulations. 
Chris Pezalla and Chris Andrews examine 
the fallout from the disastrous PR after 
the United passenger removal last year. 
There’s even a guide to adding LPBA to 
your LinkedIn online profile (you have one, 
of course?).

All in all, I think it’s going to be an inter-
esting flight together. So now, sit back, 
relax and lemme see if I can get this baby 
in the air.

— Gary W. Allen

In This Issue

Recent Developments in 
Aviation Law . . . . . . . . . . . . . 14

by Cecile Hatfield, Esq.

Government Litigation . . . . . 18
“Where’s my Money?” 
Offsets from Settlements and 
Judgments for  
Debts Owed to the United States

by Steven A. Kirsch

LPBA Summer Meeting  . . . 20
South Lake Tahoe, CA

United Airlines. . . . . . . . . . . . 26
A Study in Airline Passenger Rights

by Christopher Andrews, J.D. 
and Christian Pezalla, J.D.

FlightWatch . . . . . . . . . . . . . . 28
The Piper Aircraft Museum in Lock 
Haven, Pennsylvania

by Alan Armstrong

What’s Happening in the 
Workplace . . . . . . . . . . . . . . . 29
Employment Law Update

by Corie J. Anderson

LinkedIn for Lawyer-Pilots  
Bar Association . . . . . . . . . . 31 

The Evolution of the British, 
American, Canadian and 
Australian Constitutions . . . 33

by Spencer Ferrier

Washington  
Aviation Summary . . . . . . . . 36

by Joanne W. Young

LPBA Welcomes  
New Members. . . . . . . . . . . . 39

TM

Th e Ae r o-Me d i c A l Sp e c i A l i S T S

• Expert management of FAA medical special issuance

• Highly experienced HIMS AME case advocates

• Expert witness service with multiple specialties

• High altitude lab hypoxia training

• In-flight emergency medical support

• Consultants to Federal Air Surgeon

www.airdocs.net 989-245-4494

100% veteran and active-reservist-owned company with more  
than 130 years combined flight medicine experience



8 LPBA JOURNAL FALL 2018

Special ThankS To our lindbergh level SponSor:



FALL 2018 LPBA JOURNAL 9

Special ThankS To our lindbergh level SponSor:



10 LPBA JOURNAL FALL 2018

Special ThankS To our FlighT level SponSorS:

 
Darrell Clay 

1301 East 9th Street, #3500 
Cleveland, OH 44114 

216-928-2896 
dclay@walterhav.com 

 
 

--------------------------------------------------------------------------- 
 
 

 



FALL 2018 LPBA JOURNAL 11

 

 
 

Avialex Law Group LLP 
465 California Street, #210 
San Francisco, CA  94104 

415-421-2500 
www.avialex.com 

mdworkin@avialex.com 
 

----------------------------------------------------------------------------------------------------------------------------- ---- 
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I. AIR CARRIER CASES:
A. UNITED AIRLINES 

ESCAPES $70,000 
DEFAULT JUDGMENT TO  
PASSENGER DETAINED IN 
PANAMA
United Airlines Inc. v. McCubbins, 
No. 2017-CA-154, 2018 WL 
1805376 (Miss. Ct. App. Apr. 
17, 2018)

A Mississippi Court of Appeals has 
tossed a $70,000 default judgment 
awarded to a United Airlines passenger 
who was detained overnight in Panama 
because of an expired passport and 
blamed the airline for the mishap.

The Court of Appeals rejected the 
airline’s argument that it had been improp-
erly served but said the judgment should 
be set aside under a three-part balanc-
ing test used to determine the validity of 
default judgments.

According to the Appeals Court’s 
opinion, Martin McCubbins bought 
a round-trip ticket for a 2013 trip from 
Jackson, Mississippi, to Panama City 
on United. United employees allegedly 
checked his ticket and passport before 
he left Jackson and during a layover in 
Houston and assured him they were in 
order.

McCubbins was detained in Panama 
and forced to spend a night in a hold-
ing pen because his passport was set 
to expire less than 90 days from the date 
of his travel.

McCubbins sued United in the Hinds 
County Circuit Court in January, 2015, for 
breach of contract and negligence. He 
served a summons and complaint on the 
company’s registered agent for service 
of process in Mississippi. However, the 
two documents named United Airlines 
Corp., instead of United Airlines Inc., as 

a defendant and misidentified the airline’s 
address by listing the former address of 
United’s headquarters.

The agent never forwarded the sum-
mons and complaint to United, and 
McCubbins ultimately obtained a default 
judgment against United Airlines Corp. 
for $70,000, which included $20,000 in 
punitive damages.

When United became aware of the situ-
ation, it moved to set aside the default 
judgment, claiming it was void for lack 
of proper service or, alternatively, failed 
Mississippi’s three-part balancing test 
for determining whether to set aside a 
default judgment.

The Trial Court denied United’s motion, 
and the airline appealed.

The Appeals Court concluded that ser-
vice on the company’s registered agent 
was sufficient. “A commercial registered 
agent’s obligation to know its clients is 
not limitless,” the court held, but stressed 
that the complaint and its accompany-
ing exhibit, McCubbins’ United ticket 
and receipt, “should have dispelled any 
confusion as to the true identity of the 
defendant.”

However, the Appeals Court agreed 
with United that the default judgment had 
to be set aside under the three-part bal-
ancing test. The test required a trial court 
to determine whether a defendant had 
good cause for default and a “colorable” 
defense to the merits of the claim, and 
factors in any prejudice the plaintiff would 
suffer if the judgment was set aside.

Two of the three factors, presence of 
a colorable defense and lack of prejudice 
to McCubbins, weighed in favor of setting 
aside the default judgment, the three-
judge panel found.

The Appellate Court reversed the trial 
Court’s judgment and remanded the case 
for a determination on the merits.

B. SPIRIT DIVERTS ‘HARD 
LANDING’ SUIT OVER 
‘OVERTIRED’ PILOT TO 
FEDERAL COURT
Luna v. Spirit Airlines Inc. et 
al., No. 18-cv-1426, notice of 
removal filed, 2018 WL 3214444 
(N.D. Ohio, E. Div. June 25, 2018)

Spirit Airlines Inc. has removed to 
Cleveland Federal Court a passenger’s 
lawsuit, alleging that she suffered per-
manent injuries during a flight because 
of a “hard landing” made by a pilot who 
was too tired to safely operate the air-
craft. Spirit alleged the case belongs in 
the United States District Court for the 
Northern District of Ohio because the 
amount in controversy exceeds the juris-
dictional minimum of $75,000 and the 
parties enjoy complete diversity of citizen-
ship. Plaintiff Christina Luna is an Ohio 
resident and Spirit is based in Florida, 
according to the airline’s removal notice.

Luna contends she suffered “serious 
and painful personal injuries” in the inci-
dent and incurred expenses for medical 
care, lost wages, and pain and suffer-
ing. Her complaint seeks compensatory 
and punitive damages and attorney fees 
against Spirit and a pilot identified as 
John Doe. Spirit claims the “self-evident” 
amount of compensatory and punitive 
damages sought in the complaint is at 
least $250,000.

And in an aviation case like this one, 
Spirit argued, attorney fees could increase 
the amount in controversy by tens of thou-
sands of dollars and more likely than not, 
hundreds of thousands of dollars.

Luna sued Spirit and the unidentified 
pilot in the Cuyahoga County Court of 
Common Pleas on May 23, 2018, stating 
that she was a passenger on a Spirit jet 
flying from Fort Lauderdale, Florida, to 

recent Developments in Aviation Law
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Cleveland on June 8, 2016. During the 
flight, she alleged, the pilot negligently 
failed to maintain a safe landing speed, 
apply appropriate thrust and properly 
brake the plane, causing the jet to land 
“violently” on the runway at Cleveland 
Hopkins International Airport.

Luna also alleged the pilot failed to 
warn of the coming “hard landing,” claim-
ing the pilot knew or should have known 
he/she was too tired and fatigued to 
safely operate the aircraft. Spirit negli-
gently entrusted the flight to its pilot and 
also failed to implement and enforce an 
appropriate fatigue detection and man-
agement system to prevent its pilots from 
flying while too tired and fatigued to do 
so, the suit alleges.

In addition, the airline failed to train its 
pilots to self-detect levels of tiredness and 
fatigue that would compromise a safe 
flight, and allowed the pilot to operate 
the aircraft for an excessively long period 
of time in violation of Federal Aviation 
Administration regulations.

Luna alleges that Spirit’s actions were 
reckless, willful and malicious and that 
the airline placed its own interests above 
those of its passengers.

C. SUIT ALLEGES AIRLINE’S 
FAILURE TO MAKE 
EMERGENCY LANDING 
CAUSED PASSENGER’S 
DEATH
Starks et al. v. American Airlines 
Inc., No. 18-cv-01062, complaint 
filed, 2018 WL 2089830 (D.S.C. 
Apr. 18, 2018)

The death of a 25-year-old airline 
passenger could have been prevented if 
American Airlines, Inc. had diverted the 
flight and made an emergency landing 
as a doctor on the flight recommended, 
according to a wrongful-death suit filed 
in the US District Court for the District of 
South Carolina.

Christopher and Tina Starks sued 
American on April 18, 2018, after the death 
of their daughter, Brittany Oswell, alleging 
the plane’s medical equipment did not 
work and the crew lacked proper train-
ing. Her husband Cory is also a plaintiff 
in the case.

According to the complaint, Columbia 
SC residents Cory and Brittany Oswell 
were flying from Honolulu to the Dallas-
Fort Worth International Airport on April 
14, 2016. About three hours into the flight, 
Brittany Oswell became dizzy, started 
slurring her speech and fainted. The flight 
attendants found a doctor onboard who 

examined Oswell and initially thought she 
was having a panic attack. She regained 
consciousness but began vomiting when 
the plane was flying over ABQ, about two 
hours away from DFW. The doctor alleg-
edly told the flight attendants to tell the 
flight crew to land the plane at the nearest 
airport so Oswell could receive medical 
care. She began receiving oxygen, and 
the doctor tried to take her blood pres-
sure, but the blood pressure cuffs on the 
plane allegedly did not work. The doctor 
went to the cockpit, where he radioed the 
airline’s on-call physician about Oswell’s 
condition, but the crew opted to continue 
to the DFW, according to the complaint. 
As the flight continued, the complaint 
alleges, Oswell’s pulse stopped and the 
doctor and flight attendants attempted to 
use the on-board defibrillator pads on her, 
but the pads did not work, and they were 
forced to start cardiopulmonary resusci-
tation. Upon landing at DFW, Oswell was 
transported to a hospital where she was 
placed on life support, according to the 
lawsuit. She died three days later, the 
complaint alleges, and that the cause of 
death was a pulmonary embolism, or a 
blood clot in the lungs.

Plaintiffs allege that American was 
negligent in refusing to divert the plane 
from its scheduled flight plan and make 
an emergency landing as urged by the 
doctor on the flight. In addition, they 
claim American was negligent in failing 
to develop policies and procedures for 
its flight crew to follow in the case of a 
medical emergency; failing to train its 
flight crew to comply with the required 
policies and procedures; and failing to 
provide competent medical staff and 
working equipment.

The suit seeks actual and punitive 
damages, and attorney fees and costs.
II. GOVERNMENT UPDATE:

A. DISCRETIONARY 
FUNCTION EXCEPTION
Morales et al. v U.S. 895 F.3d 708 
(9th Cir. July 13, 2018)

In January 2017, the Torts Branch 
Aviation Litigation Section of the U.S. 
Department of Justice won a discre-
tionary function motion in Morales, et 
al. v. U.S., a wrongful death case arising 
from a crash of a helicopter that struck 
an unmarked cable spanning a river in 
Arizona’s Prescott National Forest. 2017 
WL 67546 (D. Ariz., Jan. 06, 2017). The 
cable was hung in the 1930s by the U.S. 
Geological Survey (USGS) and used for 
stream gauge measuring operations. At 

various times over the years, the USGS 
considered marking such cables as haz-
ards to aviation. After a string of cable 
strikes resulting in several fatalities, the 
USGS consulted with the Federal Aviation 
Administration (FAA) as to whether the 
USGS should routinely mark its cables 
and decided against it, due to a number of 
factors, including the risk of over-marking 
cables that did not reach the level of what 
the FAA would consider to be a hazard. 
The cable at issue was only 40 feet above 
the river, well below the FAA’s designa-
tion of 200 feet for obstructions, and was 
located in a nesting area for bald eagles 
and a designated scenic river.

The district court dismissed the action 
for lack of subject matter jurisdiction, 
ruling that the decision not to mark the 
cable was protected from suit under the 
Discretionary Function Exception to the 
Federal Tort Claims Act (FTCA). The court 
particularly credited the declaration of 
the USGS official most knowledgeable 
of the USGS’s decision-making. Of 
most importance, the judge ruled that 
an agency’s decision to adopt the FAA’s 
air safety standards for marking obstruc-
tions was, in itself, a discretionary act 
protected from suit.

Plaintiffs appealed their loss to the 
Ninth Circuit. On July 13, 2018, the Ninth 
Circuit (McKeown, Fernandez, and Benitez 
(S.D. Cal.)) affirmed the district court’s 
dismissal of Plaintiffs’ action pursuant 
to the Discretionary Function Exception, 
28 USC section 2680(a). Morales, et al. 
v. United States, 895 F.3d 708. The panel 
applied the two-step process outlined in 
the Supreme Court’s Berkovitz case. It 
held that (1) no USGS policy mandated 
marking the cable and (2) the USGS’s 
decision not to mark it was grounded in 
policy concerns. The court ruled that the 
USGS’s deference to the FAA involved 
policy discretion, and that in any event 
the discretionary function also applied 
because the decision involved aesthetic 
concerns, and the balancing of competing 
safety considerations. Notably, the court 
rejected Plaintiffs’ argument that the 
Discretionary Function Exception cannot 
be invoked whenever a decision involves 
considerations of public safety.

B. U.S. AIRPORT SCREENERS 
(TSA) WIN IMMUNITY 
FROM ABUSE CLAIMS, 
APPEALS COURT RULES

Pellegrino et al. v. U.S. Transportation 
Security Administration et al., No. 15-3047, 
2018 WL 3371699 (3d Cir. July 11, 2018)
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Fliers may have a tough time recover-
ing damages for invasive screenings at 
U.S. airport security checkpoints, after 
a federal appeals court on July 11, 2018, 
found screeners are immune from claims 
under a federal law governing assaults, 
false arrests and other abuses.

In a 2-1 vote, the U.S. Court of Appeals 
for the Third Circuit in Philadelphia 
ruled that Transportation Security 
Administration (TSA) screeners were not 
investigative or law enforcement officers 
and were therefore shielded from liability 
under the Federal Tort Claims Act.

It was a defeat for Nadine Pellegrino, 
a business consultant from Boca Raton, 
Florida. She and her husband had sued 
for false arrest, false imprisonment and 
malicious prosecution over a July, 2006, 
altercation at Philadelphia International 
Airport.

According to court papers, Pellegrino 
had been randomly selected for addi-
tional screening at the Philadelphia airport 
before boarding a US Airways flight to 
Fort Lauderdale, Florida. Pellegrino, then 
57, initially objected to the invasiveness 
of the screening, but conditions deterio-
rated and she was eventually jailed for 
about 18 hours and criminally charged, 
the papers show. She was acquitted at 
a March, 2008, trial.

The majority held it was sympathetic 
to concerns that its decision would leave 
fliers with very limited legal redress for 
alleged mistreatment by aggressive or 
overzealous screeners, which adds to the 
ordinary stresses of air travel.

“For most people, TSA screenings are 
an unavoidable feature of flying,” but it 
is “squarely in the realm” of Congress to 
expand liability for abuses, Circuit Judge 
Cheryl Ann Krause wrote. The decision 
was the first by a federal appeals court on 
whether a waiver of immunity for inves-
tigative and law enforcement officers 
extended to screeners.

Circuit Judge Thomas Ambro dis-
sented from the July 11, 2018, decision, 
faulting the majority for barring victims of 
TSA abuses from recoveries by analogiz-
ing TSA searches to routine administrative 
inspections.

Pellegrino, who represented herself, 
said she was reviewing the decision.

Last August, the same court threw out 
a First Amendment claim by an archi-
tect, Roger Vanderklok, who said he was 
arrested in retaliation for asking to file a 
complaint against an ill-tempered TSA 
supervisor. Vanderklok v. United States, 
868 F.3d 189 (3d Cir. 2017).

III. PRODUCTS LIABILITY:
A. APPEALS COURT WON’T 

REINSTATE INJURED 
PILOT’S $28 MILLION JURY 
VERDICT
Kedrowski v. Lycoming Engines, 
No. A17-0538, 2018 WL 2293332 
(Minn. Ct. App. May 15, 2018)

A Minnesota state appellate court has 
refused to reinstate a $28 million jury 
verdict awarded to a pilot who suffered 
serious injuries and had to undergo a leg 
amputation after his single-engine plane 
crashed in 2010.

In affirming the trial court’s post-verdict 
ruling in favor of the engine manufacturer, 
the Minnesota Court of Appeals agreed 
that the pilot’s expert testimony linking 
the crash to a defective engine fuel pump 
lacked foundational reliability.

According to the Appellate Court’s 
unpublished opinion, Mark Kedrowski 
was piloting a Glasair RG Super IIS air-
plane in 2010, when it crashed soon 
after takeoff from Minnesota’s Lake 
Elmo Airport. Kedrowski suffered “mas-
sive” injuries in the crash. He had severe 
facial disfigurement as a result of breaking 
“essentially every bone in his face” and 
required various neurosurgical proce-
dures and orthopedic surgeries, including 
the amputation of his right leg and com-
plete reconstruction of his left ankle. He 
has no memory of the crash or flight, the 
opinion states.

Kedrowski blamed the crash on engine 
manufacturer Lycoming Engines and 
sued the company in the Ramsey County 
District Court in December, 2012.

During the January, 2016 trial, Ked-
rowski’s expert, engineer and aircraft 
accident reconstructionist Donald Som-
mer testified that the crash was caused 
by design and manufacturing defects in 
the engine’s diaphragm-style fuel pump, 
a Lycoming LW-15473. Sommer claimed 
the defects caused the fuel pump’s valves 
to leak, decreasing fuel flow to the plane’s 
engine and preventing the engine from 
producing enough power to sustain flight. 
Sommer testified that he had performed 
a bench-flow test, which showed the fuel 
pump was defective and incapable of 
supplying a steady, adequate flow of fuel 
to the engine, according to the ruling.

Throughout the trial, Lycoming 
objected to Sommer’s causation opin-
ion and testing for lack of foundational 
reliability, arguing that he never actually 
tested the accident fuel pump. The Court 

overruled the objections and allowed the 
testimony.

Lycoming’s experts at trial disputed 
that the fuel pump contained design 
defects. Instead, they said the engine 
maker in its specifications had made 
allowances for a certain amount of internal 
leaking and that the crash was caused 
by pilot error.

Following a one-month trial, the jury 
found that the fuel pump had unreason-
ably dangerous manufacturing defects 
and that the defects caused the crash. 
The jury awarded Kedrowski $28 million 
in damages.

However, the Court granted Lycoming’s 
post-verdict motion for judgment as a 
matter of law, finding that Sommer’s 
bench-flow test lacked foundational 
reliability. The Court faulted Sommer for 
failing to test the pump using Lycoming’s 
specifications, and Kedrowski appealed.

In a 2-1 ruling, the appellate court 
affirmed the result, concluding that the 
district court did not abuse its discretion 
in excluding Sommer’s causation opinion 
for a lack of foundational reliability. The 
majority found Sommer failed to follow 
his own guidelines in performing tests on 
the fuel pump and contradicted himself 
during his testimony, which called into 
question his understanding of the funda-
mental engineering principles for this type 
of fuel pump. Absent Sommer’s causation 
testimony, the majority found Kedrowski 
fell short in establishing that element. 
“Kedrowski failed to establish the nec-
essary causal connection between any 
internal leaks in the accident fuel pump, 
and decrease in fuel flow, the airplane’s 
loss of power, and its subsequent crash,” 
the majority held.

Judge R.A. Randall wrote a dissenting 
opinion. “A plane fell out of the sky,” he 
said. “The fuel pump failed.” He claimed 
that the trial Court improperly substituted 
its own judgment for the judgment of an 
expert, should not have interfered with 
fact questions left to the jury, and should 
not have taken away the jury’s consistent 
verdict.

There was other evidence in addition to 
the bench-flow test to confirm Sommer’s 
causation opinion, Judge Randall stated.

B. CALIFORNIA COURT 
LACKS JURISDICTION 
OVER ENGINE REPAIR 
DISPUTE
Cottle et al. v. Western Skyways 
Inc. et al., No. 17-cv-49, 2017 WL 
1383277 (E.D. Cal. Apr. 18, 2017)
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A Federal District Court judge in 
California has determined that his court 
does not have personal jurisdiction over 
a Colorado aircraft repair company that 
was sued for allegedly installing a defec-
tive engine in an airplane. Unsupported 
allegations that the repair company main-
tained service centers in California, and 
the fact it operated a website that mar-
keted its services to state residents, were 
insufficient to establish jurisdiction in his 
court, U.S. District Judge Dale A. Drozd 
of the Eastern District of California held.

Judge Drozd noted that determining 
whether a Court can exercise jurisdiction 
over a nonresident defendant involves 
consideration of whether the defendant 
purposely availed itself of the privilege 
of doing business in the state, thereby 
invoking the benefits and protections of 
its laws.

“The purposeful availment requirement 
is satisfied if defendant ‘has performed 
some type of affirmative conduct which 
allows or promotes the transaction of 
business within the forum state,” the 
judge stated, quoting Doe v. Unocal Corp., 
248 F.3d 915, 924 (9th Cir. 2001). In this 
case, the judge found defendant Western 
Skyways’ business had not involved that 
necessary affirmative conduct. According 
to the Judge’s Order, John Cottle con-
tracted with Western Skyways Inc. to 
manufacture and install a new engine 
with a turbo-normalizing system [which 
maintains turbo-boost only up to, but 
not above, maximum sea level manifold 
pressure – Ed.] in a Cessna T210. Cottle 
delivered the plane to Western’s facilities 
in Montrose, Colorado, and after complet-
ing the work, Western returned the plane 
to Cottle in Fresno, California.

Cottle alleged that there were defects 
with the engine that made it unsafe for 
flight and caused it to be grounded. He 
says he suffered substantial economic 
and noneconomic damages, and sued 
Western in January for breach of contract, 
breach of express warranty, strict liability 
and negligence.

Western moved to dismiss for lack of 
personal jurisdiction, arguing that it did 
not purposefully avail itself of the privi-
lege of conducting business in California. 
Western argued that Cottle’s claims 
related to a single contract did not create 
continuing commitments for it in California 
or require it to perform substantial work 
there.

Cottle disagreed, alleging that the 
purposeful-availment requirement was 
satisfied because Western does business 

with California residents, maintains ser-
vice centers in the state, markets to state 
residents on its website and delivered the 
aircraft back to the state.

The Judge noted that Western pro-
vided evidence showing that the website 
allowed potential customers to request 
information and did not establish a plat-
form for commercial transactions. “In light 
of the passive nature of the defendant’s 
website, the court concludes that defen-
dant’s online activities are not a sufficient 
basis for subjecting defendant to jurisdic-
tion in California,” he stated.

Judge Drozd held that Western’s deliv-
ery of the airplane to California after it 
performed the repairs did not establish 
purposeful availment. “Defendant’s con-
tracts with California residents, and the 
isolated references to airplane services 
centers located in California on its web-
site, thus did not establish that defendant 
has engaged in affirmative conduct aimed 
at the forum sufficient to establish pur-
poseful availmant,” he stated.

He added that Western’s involvement 
in other litigation in Federal Courts in 
California was insufficient to establish 
personal jurisdiction in this case. Judge 
Drozd therefor dismissed the case.
IV. INSURANCE CASES:

A. PHOTOGRAPHERS CLAIM 
INSURER MUST COVER 
DRONE ACCIDENT WHERE 
WOMAN LOST EYE
Philadelphia Indemnity Insurance 
Co. v. Hollycal Production Inc. et 
al., No. 18-cv-768, answer filed 
(C.D. Cal. May 29, 2018)

A wedding photography company is 
fighting an insurer’s claims that it owes 
no coverage for a lawsuit brought by a 
woman who says she lost an eye after 
one of the company’s drones struck her 
in the face.

According to the insurer’s complaint 
seeking declaratory judgment, Hollycal 
was taking pictures at a wedding, and one 
of the company’s employees flew a drone 
too low, striking wedding guest Darshan 
Kamboj in the eye. Kamboj was taken 
to an emergency room and underwent 
surgery, but the medical staff were unable 
to save the eye. Kamboj sued Hollycal, 
CEO, Paul Sukhwal and photographer 
Satyam Sukhwal in the San Bernardino 
County Superior Court last August. 
She accused the defendants of general 
negligence and sought unspecified 
compensatory damages.

In its lawsuit, Philadelphia Indemnity 
claims it owes no duty to defend Hollycal 
or its employees because of several exclu-
sions in the defendants’ general liability 
policy.

One of the exclusions bars coverage 
for bodily injury claims arising from the 
ownership, maintenance or use of any 
aircraft, auto or watercraft owned or oper-
ated by any covered insured, the insurer 
says.

In an answer filed May 29, 2018, in the 
U.S. District Court for the Central District 
of California, Hollycal Productions Inc. 
claims Philadelphia Indemnity Insurance 
Co. has failed to plead facts sufficient to 
state a valid cause of action. The defen-
dants dispute Philadelphia Indemnity’s 
position that the policy expressly excludes 
coverage for the underlying litigation. 
Among their affirmative defenses, they 
say the insurer’s claims are barred at 
least in part by Philadelphia Indemnity’s 
contributory and/or comparative fault.

B. INSURER FIGHTS CLAIMS 
UNDER PILOT POLICY FOR 
CRASH-RELATED 
PROPERTY DAMAGE
Wright v. Estate of Walter 
Johnson et al., No. E068412, 
brief of respondent filed, 2018 
WL 1910731 (Cal. Ct. App., 4th 
Dist. Apr. 16, 2018)

An insurance carrier is urging a 
California Court of Appeals to reject a 
tree farm owner’s claims for almost $2 
million in insurance proceeds under a 
policy issued to a pilot who crashed a 
small plane near the farm. A trial court was 
correct in dismissing the case because 
the owner could not show the pilot had 
complied with the terms of a pilot warranty 
endorsement, according to a brief Star 
Insurance Company filed April 16, 2018, in 
the Fourth District Court of Appeal. Rocky 
Wright, owner of The Tree Company, sued 
to collect proceeds under the pilot’s pol-
icy, which specifies that only pilots who 
log a certain amount of flight time and 
complete a certain amount of schooling 
are covered.

The dispute began in 2011 when Walter 
Johnson crashed his Cessna P210 airplane 
on property near Wright’s tree farm, 
according to the first amended complaint. 
Both Johnson and his passenger were 
killed in the crash. Wright said the fire 
from the crash damaged property where 
he had been growing timber and crops 

continued on page 25
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Your client was a passenger on a major 
airline flight from Miami to Philadelphia. 
He was seated in coach in the forward 
third of the Boeing 757 as it proceeded 
northbound at FL390 through instrument 
meteorological conditions over the state 
of Virginia. The seatbelt sign was on, and 
most of the passengers were belted in 
while the flight attendants began clean-
ing up the cabin. An air traffic controller 
at the FAA’s Washington Air Route Traffic 
Control Center instructed the pilots to 
descend and maintain FL350 as part of 
their initial arrival sequence, and the pilots 
acknowledged. A few minutes later, the 
controller cleared the aircraft to cross 
SHONA intersection at FL310. Without 
warning, as the plane was descending 
through FL370, it encountered severe 
turbulence. The aircraft dropped sud-
denly, propelling all unsecured objects 
and people to the ceiling while the pilots 
fought for control. The negative G-forces 
sending your client upward from his seat 
caused him to strike his head on the pas-
senger service unit attached to the bottom 
of the overhead compartment. After ten 
seconds, the turbulence subsided. A flight 
attendant noticed he was injured and the 
pilots obtained expedited handling for 
their descent and landing at Philadelphia, 
where paramedics met the flight at the 
gate.

Your client insists that his seatbelt was 
snugly fastened around his waist when 
the plane encountered the severe turbu-
lence, but that it failed to restrain him. 
On his behalf, you file a personal injury 
lawsuit in federal court against the airline 
and the United States. With respect to 
the airline, your complaint alleges that 
the pilots were negligent for not avoiding 
the severe turbulence, and that the seat 

belt was defective for failing to restrain 
him. Invoking the Federal Tort Claims Act 
(FTCA), the complaint further alleges that 
the FAA controller negligently failed to 
warn the pilots of extreme precipitation in 
the aircraft’s flight path that was depicted 
on the controller’s radar scope. The com-
plaint seeks damages for a head injury, 
traumatic brain injury, neck and arm pain, 
and emotional damages including fright 
and terror.

During your client’s deposition, he 
complains of continuing arm pain, head-
aches and impaired mental functioning, 
impacting his ability to work and relate to 
his family. After nearly a year of discovery, 
all parties participate in a court-ordered 
mediation where you settle with both 
defendants. While the airline insists that 
the settlement amount it will pay remain 
confidential, settlements with the gov-
ernment are not confidential. The United 
States agrees to pay your client $500,000 
with each party to bear its own taxable 
costs, litigation expenses, and attorney 
fees. The government’s settlement is to 
be paid by electronic funds transfer (EFT) 
from the Treasury.

Upon receipt of the fully executed 
settlement agreement, the Aviation 
and Admiralty Litigation Section of the 
Department of Justice, which represented 
the United States in this suit, forwards the 
agreement and associated paperwork to 
the Judgment Fund, a component of the 
Treasury Department that pays settle-
ments and judgments. The DOJ attorney 
advises you that it typically takes several 
weeks for the Judgment Fund to pro-
cess and pay settlements, and that you 
should check your client trust account 
periodically as payments often are posted 
without prior notice. While drinking your 

coffee in the office one bright Monday 
morning, you log in to your bank’s web-
site to review the transactions in your 
trust account. You see that at the end of 
last week, the U.S. Treasury deposited 
$472,576. You verify that this payment 
represents the settlement of your client’s 
FTCA case and then you feel your blood 
pressure rise as you recall settling the 
FTCA case for $500,000. What happened 
to the balance?

You call the DOJ attorney with whom 
you negotiated the settlement. She 
informs you that while she doesn’t know 
specifically why the full amount was not 
paid, Treasury can offset payment of 
any settlement or judgment by the sum 
of any debt the settling plaintiff owes 
to the United States. Perhaps your cli-
ent owed such a debt, but due to the 
Treasury Department’s privacy rules, it 
will not provide DOJ with any specific 
information about your client’s alleged 
debt. You query your client who indeed 
admits that he owed the Department of 
Education for defaulting on a federally 
insured student loan. The amount of the 
debt? $27,424, exactly what is missing 
from the EFT.

You start to consider your options. 
Should you file a motion with the court to 
enforce payment of the remainder of the 
$500,000 settlement? Or would it be bet-
ter just to tell your client that if the money 
was deducted to pay off his debt to the 
Department of Education, there’s nothing 
further you can do? At least his debt has 
been wiped out. Should you worry about 
a malpractice suit? With these options 
going through your mind, as a careful 
lawyer you decide to do some research to 
ascertain the law applicable to Judgment 
Fund offsets before offering any advice 

GoVerNmeNt LitiGAtioN
“Where’s my Money?” 

offsets from Settlements and Judgments for  
Debts owed to the United States

Steven A. Kirsch
The author is the Assistant Director of Aviation at the Department of Justice’s Aviation & Admiralty 

Litigation Section in Washington, D.C. He also holds a commercial pilot certificate with single-engine, multi-
engine and instrument ratings, and is a certified flight instructor. His views do not necessarily reflect those of 
the Department of Justice.
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to your client. Let’s find out what would 
you discover by taking a closer look at 
method by which settlements and judg-
ments are paid in FTCA cases, and the 
statutes and regulations applicable to 
payments and offsets.

A Primer on the Judgment Fund
Starting from the very beginning, the 

U.S. government enjoys sovereign immu-
nity and cannot be sued unless it has 
waived immunity or consents to suit.1 The 
FTCA is an example of a statutory waiver 
of sovereign immunity.2 When immunity is 
waived, Congress must make provisions 
to pay judgments arising from permit-
ted suits.3 Prior to 1956, most judgments 
against the United States required spe-
cific congressional appropriations for 
payment and could not be paid from 
existing appropriations.4

In 1956, Congress passed the 
Judgment Fund enabling statute, 
establishing a permanent, indefinite 
appropriation available to pay all judg-
ments against the United States not 
covered by a specific appropriation.5 The 
Judgment Fund also pays compromise 
settlements negotiated by the Department 
of Justice in settlement of claims arising 
under actual or imminent litigation, if a 
judgment on the merits would be payable 
from the Judgment Fund, as well as inter-
est and costs specified in judgments.6 The 
Judgment Fund Section, which is a part 
of the United States Department of the 
Treasury, Bureau of the Fiscal Service, 
administers the Judgment Fund.7

When an FTCA suit results in a settle-
ment or a judgment from which no further 
appeals are pending, an authorized DOJ 
official submits a request for payment to 
the Judgment Fund.8 In cases handled by 
the Aviation & Admiralty Litigation Section, 
that Section’s Director requests payment 
by sending completed Fiscal Service (FS) 
Forms 194, 196, and 197 to the Judgment 
Fund. FS Form 194 is a transmittal docu-
ment signed by the Director. It references 
other enclosed documentation to certify 
that “all pertinent criteria required by law 
for the approval of this claim has been 
satisfied.”9 Enclosed documentation must 
include copies of the judgment or settle-
ment agreement and any court orders 
necessary to approve a settlement.10 In 
the event of an award to minors, if the 
payee is a guardian or someone legally 
authorized to act on the minor’s behalf, it 
must include documentation establishing 
that authorization.11 If the payee is the 
personal representative or executor of a 

decedent’s estate, the probate court order 
evidencing the appointment is attached.

Form 196, the Judgment Fund Award 
Data Sheet, itemizes the amounts pay-
able from the Judgment Fund along with 
the appropriate citations to legal author-
ity.12 28 U.S.C. § 2677, which authorizes 
the Attorney General or his designee 
to compromise or settle FTCA actions, 
is the legal authority most often cited. 
Form 197, the Judgment Fund Voucher 
for Payment specifies the EFT information 
for electronic payments, along with the 
Taxpayer Identification Numbers (TIN) of 
the plaintiffs for payments arising from 
litigation and the TIN of the claimants for 
payments arising out of administrative 
settlements.13 For an individual, the TIN is 
usually the social security number. TINs 
for each person legally entitled to payment 
of funds from the Judgment Fund must 
be provided; therefore, if the payment is 
being made to an executor of an estate, 
the TINs of those to whom the money 
will be distributed must be submitted.14 
If the request for payment, consisting 
of these three forms and any required 
attachments, is incomplete, FS will return 
it to DOJ without action.15

Incidentally, some attorneys have 
complained that they do not want to pro-
vide TINs for their clients because they 
believe that the settlement or judgment 
is not taxable. The taxable nature of the 
award is irrelevant. FS does not report 
Judgment Fund payments as potential 
taxable income to the IRS nor does it 
issue a Form 1099.16 Any vouchers sub-
mitted that do not have the TINs of the 
persons legally entitled to payment will 
be rejected.17 Exceptions to this policy 
can be made in rare circumstances such 
as where payees are foreign persons or 
entities and are unable to obtain TINs.18 
 Once the Judgement Fund is 
satisfied that the request for payment is 
complete, FS reviews the proposed pay-
ment to determine whether payment out 
of the Fund is proper or whether it is an 
obligation chargeable to agency funds.19 
It certifies payments from the Judgment 
Fund when the following four tests have 
been met:

(1) Awards or settlements are final;
(2) Awards or settlements are 

monetary;
(3) One of the authorities specified in 

31 U.S.C.A. § 1304(a)(3) provides 
for payment of the award or settle-
ment; and

(4) Payment may not legally be made 
from any other source of funds.20

FS also calculates post-judgment interest, 
if legally payable.21 Prejudgment interest 
is not permitted in FTCA cases.22

Satisfaction of Debts Using Offsets 
from Judgments or Settlements
Deductions from settlements on 

account of debts owed to the United 
States can occur in one of two ways. First, 
the submitting agency must identify on 
Form 196 any known debt owed to the 
United States that is expected to be col-
lected by setoff against the award.23 FS 
will set off any known debt owed to the 
United States pursuant to 31 U.S.C. § 
3728.24 Under this statute, if an agency 
notifies FS of a debt for which a court 
has issued a judgment against a debtor 
in favor of the United States, or for which 
the IRS has issued a tax levy, then FS will 
automatically set off the debt from the 
payment.25 If the debt owed to the United 
States has not been judicially determined, 
then FS must notify the claimant of the 
debt and request the debtor’s consent to 
a setoff. If the debtor consents, then FS 
will set off the debt. If the debtor does 
not consent, then FS will withhold from 
payment an amount equal to the debt, 
and potentially the cost of litigating the 
debt to judgment.26

Administrative offset is the sec-
ond method by which FS can collect a 
debt by reducing payments made on a 
judgment or settlement. The statutory 
authority here is 31 U.S.C. § 3716, part 
of the Debt Collection Improvement Act 
of 1982, amended in 1996.27 The statute 
allows the Treasury “to collect non-tax 
debts by withholding funds paid out by 
other federal agencies.”28 For the United 
States to collect a debt by administrative 
offset, the agency must first have tried to 
collect the debt on its own pursuant to 
31 U.S.C. § 3711(a).29

Administrative offset is then avail-
able to an agency only if it has followed 
section 3711 by providing the debtor (1) 
written notice of the type and amount of 
the claim, the intention of the agency to 
collect the claim by administrative offset, 
and an explanation of the rights of the 
debtor under section 3716; (2) an oppor-
tunity to inspect and copy the records 
of the agency related to the claim; (3) an 
opportunity for a review within the agency 
of the agency’s decision related to the 
claim; and (4) an opportunity to make a 
written agreement with the agency for 
repayment of the claim.30

continued on page 24
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The Usual Suspects – so rowdy the restaurant put their table 
in the hall . . .

New President Charlie to Past-President Gary: 
“This’ll be fun . . . RIGHT??”

LPBA Ladies of Leisure enjoy logging 
single-engine sea SIC time.

First Lady Sharon proves our 
all-American gals just LOVE a 
handsome Aussie —

PHOTOS BY:  
Robert Feldman, Ron Herold and Frank Steinberg

LPBA Summer Meeting 
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The Usual Suspects – so rowdy the restaurant put their table 
in the hall . . .

AquaMan  
emerges from the depths, 
seeks asylum in hotel pool 
— and access to the 
Hospitality Suite. 

“A three-hour tooooour — ”

LPBA Ladies be stylin’.

Tally-ho for the Tahoe FunRun/WalkTalk adventurers!

LPBA Summer Meeting Highlights
— South Lake tahoe, Ca —

Able to leap tall 
boulders in a 
single bound!
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Portland, OR

Noah Fontanez (since 2016)
Fontanez Law Firm
noah@fontanezlaw.com
Tulsa, OK

Richard H. Foster (since 2015)
Doerner, Saunders, Daniel & Anderson
rfoster@dsda.com
Tulsa, OK

Tim Frets (since 2012)
Rouse Frets Gentile Rhodes, LLC
www.rousefrets.com
Leawood, KS

Michael Gavin (since 2014)
Gavin Winters Twiss Thiesmann
www.goslawfirm.com
Glencoe, MN

James K. Gilman (since 2012)
Gilman Law Offices
jim@gilmanlawyers.com
Albuquerque, NM

Jay Howard Ginsburg (since 2018)
Jay H. Ginsburg, PC
adoptionadvocates@verizon.net
Norristown, PA

Henry Goddard (since 2018)
US DOJ, retired
hsgoddard@comcast.net
Crofton, MD

Brett Godfrey (since 2012)
Godfrey Johnson, P.C.
godfrey@gojolaw.com
Englewood, CO

Aaron Goerlich (since 2016)
Garofalo Goerlich Hainbach PC
agoerlich@ggh-airlaw.com
Washington, DC

Tim Goetz (since 2017)
Law Offices
legal@robinsonheli.com
Torrance, CA

Bruce Green (since 2012)
Bruce D. Green, P.A.
bgreen@bdgreenpa.com
Ft. Lauderdale, FL

Scott Gunderson (since 2014)
Nelson, Gunderson & Lacey
www.nelsongunderson.com
Wichita, KS

Henry Gurshman (since 2018)
Attorney at Law
gurshmanlawfirm@aol.com
Plainfield, NJ

Derrick Hahn (since 2014)
Hahn Law Firm
www.hahnlawfirm.com
Dallas, TX

Arthur W. Hankin (since 2012)
Blank Rome LLP
www.blankrome.com
Philadelphia, PA

Justine Harrison (since 2012)
Justine A. Harrison, Chtd.
jharrison@harrisoncounsel.com
Las Vegas, NV

Walter Haskins (since 2018)
Atkinson Haskins Nellis Brittingham
whaskins@ahn-law.com
Tulsa, OK

F. Bradley Hassell (since 2016)
Hassell-Legal, PA
fbh@hassell-legal.com
Daytona Beach, FL

Cecile S. Hatfield (since 2012)
Law Offices of Cecile S. Hatfield
cecilehatf@aol.com
Miami, FL

Shane Henry (since 2016)
Shane Henry & Associates PLLC
shane@shafirm.com
Conway, AR

Chris Henrichsen (since 2012)
Discount Tire
azaviationlawyer@gmail.com
Scottsdale, AZ

Ronald Herold (since 2014)
Airplane-Appraiser.Com
appraiser@aircraftappraiser.com
Annandale, VA

Daniel R. Herr (since 2012)
Fractional Law
www.fractionallaw.com
Murray Hill, NJ

Harold Hickey (since 2014)
Hickey & Hickey
haroldvhickey@bellsouth.net
South Miami, FL

R. Edison Hill (since 2018)
Hill Peterson Carper Bee & Deitzler
rehill@hpcbd.com
Charleston, WV

Jonathan B. Hill (since 2014)
Dow Lohnes PLLC
www.dowlohnes.com
Washington, DC

John A. Hodge (since 2014)
John Adams Hodge and Associates, LLC
www.johnhodgelaw.com
Columbia, SC

Susan Hofer (since 2012)
Cranfill Sumner & Hartzog
shofer@cshlaw.com
Charlotte, NC

Randolph James (since 2016)
Randolph M. James, PC
rmjames@rmjameslaw.com
Winston-Salem, NC

Steven Janik (since 2017)
Janik LLP
steven.janik@janiklaw.com
Cleveland, OH

James Jansing (since 2012)
Keating, Muething & Klekamp
www.kmklaw.com
Cincinnati, OH

James W. Jarvis (since 2016)
Jarvis & Associates, PA
jwj@jarvislaw.com
Coral Gables, FL

Thomas J. Johnson, III (since 2018)
American Airlines
tampahosers@yahoo.com
Tampa, FL

Carlton Joyce (since 2017)
Bouhan Falligant LLP
cejoyce@bouhan.com
Savannah, GA

Lane R. Jubb, Jr. (since 2016)
The Beasley Firm, LLC
lane.jubb@beasleyfirm.com
Philadelphia, PA

Matthew Kalas (since 2012)
Locke Lord, LLP
mkalas@lockelord.com
Chicago, IL

Errol K. Kantor (since 2012)
Attorney at Law
www.ekantorlaw.com
Minneapolis, MN

Steve Ketyer (since 2014)
US Dept. of Justice
Stephen.ketyer@usdoj.gov
Washington, DC

Richard Kimmel (since 2016)
Upshaw Williams
rkimmel@upshawwilliams.com
Greenwood, MS

John King (since 2013)
Solairus Aviation
www.solairusaviation.com
Petaluma, CA

Lloyd Kirschbaum (since 2012)
Law Offices of Lloyd Kirschbaum
airlaw@mindspring.com
Los Angeles, CA

Russell Klingaman (since 2012)
Hinshaw & Culbertson, LLP
rklingaman@hinshawlaw.com
Milwaukee, WI

Kirk Koenig (since 2012)
Expert Aviation Consulting LLC
www.expertaviationconsulting.com
Indianapolis, IN

Nathan Korn (since 2017)
Attorney at Law
nkorn@kaufmanswest.com
Albuquerque, NM
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John Ackerman (2013)
jeabilly@comcast.net
Guilford, CT

Edward Adams (2013)
C. Edward Adams & Associates, PLLC
Legalav8r@comcast.net
Gig Harbor, WA

Brian J. Alexander (2013)
Kreindler & Kreindler, LLP
New York, NY

Gary W. Allen, Esq. (2014)
Gwa1225@aol.com
Williamsburg, VA

Vincent J. Allen (2013)
Carstens & Cahoon
Dallas, TX

Phillip Alpert (2013)
Law Offices of Phillip S. Alpert
San Diego, CA

Alan Armstrong (2014)
Alan Armstrong Attorney at Law
allanaremstrong@bellsouth.net
Atlanta, GA

Lindsay Arthur (2013)
Arthur, Chapman, Kettering, Smetak & 
Pikala, PA
www.arthurchapman.com
Minneapolis, MN

Patrick Bailey (2013)
Bailey & Partners
www.baileypartners.com
Santa Monica, CA

Michael Balint (2013)
mkbalintlaw@gmail.com
Islamorada, FL

Daniel Barks (2013)
Law Offices of Daniel D. Barks
ddb@barks-law.com
Alexandria, VA

Charles Barnett (2013)
Barnett & Borth, LLC
www.barnetlegal.com
Lake In The Hills, IL

James Bartimus (2013)
Bartimus, Frickleton, Robertson & Gorny
www.bflawfirm.com
Leawood, KS

Michel F. Baumeister (2013)
www.baumeisterlaw.com
New York, NY

James E. Beasley, Jr. (2013)
The Beasley Firm, LLC
www.beasleyfirm.com
Philadelphia, PA

Barbara Bell (2013)
Barbara Bell, Esq.
Barbara.bell.law@gmail.com
Fresno, CA

Clark Bell (2014)
Attorney and Counselor at Law
Woodstock, NY

Thomas Berger (2014)
Carr, Morris & Graeff, P.C.
www.cmgpc.com
Vienna, VA

Francis Blatcher (2014)
Mallon & Blatcher
www.mallonblatcher.com
Media, PA

Keith Bransky (2013)
Jet Appraisal Corporation
www.aircraftappraisal.com
Atlanta, GA

Matthew W. Broughton (2013)
Gentry Locke Rakes & Moore
www.gentrylocke.com
Roanoke, VA

Joseph M. Brown, Jr. (2014)
Cunningham, Bounds, LLC
www.cunninghambounds.com
Mobile, AL

Michael Buckley (2013)
Buckley, Zinobar & Curtis, PA
St. Petersburg, FL

J.C. Buehler (2014)
Buehler Associates, Attorneys
www.buehlerlaw.com
Indianapolis, IN

Scott Burgess (2013)
Aviation Legal Group, P.A.
www.aviationlegalgroup.com
Ft. Lauderdale, FL

Michael Burwell (2013)
Bowen, Radabaugh & Milton, P.C.
www.brmattorneys.com
Troy, MI

Walter G. Campbell, Jr. (2013)
Krupnick, Campbell, Malone
www.krupnicklaw.com
Ft. Lauderdale, FL

Dorothea Capone (2013)
Baumeister & Samuels
www.baumeisterlaw.com
New York, NY

Giuseppe Cattano (2013)
Zeppy Aviation LTD
www.zeppyaviationltd.co.uk
Dorset, England

John Cheadle (2013)
Cheadle Law
www.cheadlelaw.com
Nashville, TN

Drew Coats (2013)
Coats & Evans, PC
www.texasaviationlaw.com
The Woodlands, TX

Benjamin Cohen (2013)
Price-Co Law Group, LLC
www.pricecolawgroup.com 
Tucker, GA

Brent Cole (2014)
Law Office of Brent R. Cole
brent@akcolelaw.com
Anchorage, Alaska

David Cooke (2013)
Genova Burns Giantomasi Webster
www.genovaburns.com
Newark, NJ

James Cooling (2013)
Cooling & Herbers, P.C.
www.coolinglaw.com
Kansas City, MO

W. Thompson Comerford, Jr. (2013)
Comerford & Britt, LLP
www.comerfordbritt.com
Winston-Salem, NC

Mark Conlin (2013)
Mark J. Conlin P.S.
Spokane, WA

Lyliane Couture (2013)
Lyliane S. Couture, Attorney at Law
www.lylianecouture.com
Moses Lake, WA

John W. Cowden (2013)
Baker Sterchi Cowden & Rice, LLC
www.bscr-law.com
Kansas City, MO

Michael S. Danko (2014)
The Danko Law Firm
www.dankolaw.com
San Mateo, CA

Randall Davis (2014)
Phoenix Air
www.phoenixair.com
Cartersville, GA

Robert Davies (2013)
Caulfield, Davies, Donahue
Folsom, CA

Rodney Dean (2013)
Dean and Gibson, PLLC
www.deanandgibson.com 
Charlotte, NC

Richard C. Devirian (2013)
Law Offices of Richard Devirian
Torrance, CA

Mark A. Dombroff (2014)
Dombroff, Gilmore, Jacques & French
www.dglitigators.com
McLean, VA

Howard Dulmage (2013)
The Law Offices of Howard Dulmage
www.dulmagelaw.com
Houston, TX

Michael Dworkin (2013)
Michael L. Dworkin & Associates
www.avialex.com
San Francisco, CA

Eddie Dyer (2013)
J5dranch@aol.com
Navasota, TX

James M. Erikson (2013)
jamesmeriksonpc@cox.net
Williamsburg, VA

Gary L. Evans (2013)
Coats & Evans, PC
www.texasaviationlaw.com
The Woodlands, TX

Alan Farkas (2014)
Smith Amundsen Aerospace
www.salawus.com
Chicago, IL

Robert L. Feldman (2014)
Law Offices of Robert L. Feldman
Miami, FL

Wayne Ferrell, Jr. (2014)
Law Office of Wayne E. Ferrell, Jr. PLLC
Jackson, MS

Chris Field (2013)
Field Aviation Consulting, LLC
www.chrisfieldaviation.com
Austin, TX

Charles M. Finkel (2014)
Magna Cathcart & McCarthy
www.mcmc-law.com
Los Angeles, CA

Gerald Finkel (2013)
Finkel Law Firm, LLC
www.finkellaw.com
Columbia, SC

Tim Frets (2014)
Douthit, Frets, Rouse
www.dfrglaw.com
Kansas City, MO

Michael Gavin (2014)
Gavin Winters Twiss Thiesmann
www.goslawfirm.com
Glencoe, MN

James K. Gilman (2014)
Gilman Law Offices
Albuquerque, NM

Stephen Ginger (2013)
Continental Motors, Inc.
www.continentalmotors.com
Mobile, Al

Brett Godfrey (2014)
Godfrey & Lapuyade, P.C.
www.godlap.com
Englewood, CO

Bruce Green (2014)
Bruce D. Green, P.A.
bgreen@bdgreenpa.com
Ft. Lauderdale, FL

Stuart Goldstein (2013)
stuartgoldsteinpa@att.net
Miami, FL

Mark Gunderson (2013)
Gunderson Law Firm
www.gundersonlaw.com
Reno, NV

Derrick Hahn (2014)
Hahn Law Firm
www.hahnlawfirm.com
Dallas, TX

Michael E. Hale (2013)
Barber, McCaskill, Jones & Hale , PA
www.barberlawfirm.com
Little Rock, AR

Arthur W. Hankin (2014)
Blank Rome LLP
www.blankrome.com
Philadelphia, PA

Justine Harrison (2014)
Justine A. Harrison, Chtd.
jharrison@harrisoncounsel.com
Las Vegas, NV

Walter Haskins (2014)
Atkinson, Haskins, Nellis, Brittingham
www.ahn-law.com
Tulsa, OK

Bradley Hassell (2013)
fbh@hassell-legal.com
Daytona Beach, FL

Cecile Hatfield (2014)
Law Offices of Cecile S. Hatfield
cecilehatf@aol.com 
Miami, FL

Chris Henrichsen (2014)
CKGH Law Firm P.C
chris@ckghlaw.com
Phoenix, AZ

Daniel R. Herr (2013)
Herr Law Firm
www.herrlawfirm.com
Murray Hill, NJ

Jonathan B. Hill (2014) 
Dow Lohnes PLLC
Washington, DC

Susan L. Hofer (2013)
Dean and Gibson, LLP
www.deanandgibson.com
Charlotte, NC

Steven Janik (2014)
Janik Law
http://www.janiklaw.com/
Cleveland, OH

James Jansing (2014)
Keating, Muething & Klekamp
www.kmklaw.com
Cincinnati, OH

James Jarvis (2013)
Jarvis & Associates, P.A.
www.jarvislaw.com
Coral Gables, FL

Matthew Kalas (2014)
Locke Lord, LLP
www.lockelord.com/aviation
Chicago, IL

Errol K. Kantor (2014)
www.ekantorlaw.com
Minneapolis, MN

Glenn Kautt (2013)
Savant Capital Management
www.savantcapital.com
McLean, VA

Keith Kessler (2014)
Stritmatter Kessler Whelan Coluccio
www.stritmatter.com
Hoquiam, WA

John King (2013)
Solairus Aviation
www.solairusaviation.com
Petaluma, CA

Lloyd Kirschbaum (2013)
airlaw@mindspring.com
Los Angelos, CA

Russell Klingaman (2013)
Hinshaw & Culbertson, LLP
www.hinshawlaw.com
Milwaukee, WI

Kent Krause (2013)
Craddock Davis & Krause
www.cdklawfirm.com
Dallas, TX

Kirk Koenig (2014)
Expert Aviation Consulting LLC
www.expertaviationconsulting.com
Indianapolis, IN

Garry Lane (2013)
Ransmeier & Spellman Corp.
www.ranspell.com
Concord, NH

Ralph LaMontagne, Jr. (2013)
LaMontagne & Amador LLP
yallfie@l-a-lawoffices.com
Pasadena, CA

Douglas Latto (2013)
Baumeister & Samuels
www.baumeisterlaw.com
New York, NY

James R. Lebovitz (2014)
Nurenberg, Paris, Heller & McCarthy Co., LPA
www.nphm.com
Cleveland, OH

Sustaining MembersR

to date



FALL 2018 LPBA JOURNAL 23

LAWYER-PILOTS BAR ASSOCIATION

®

Kent Krause (since 2013)
Craddock Davis & Krause
www.cdklawfirm.com
Dallas, TX

Ralph LaMontagne, Jr. (since 2014)
LaMontagne & Amador LLP
yallfie@l-a-lawoffices.com
Pasadena, CA

Bruce A. Lampert (since 2015)
Katzman Lampert & McClune
blampert@klm-law.com
Westminster, CO

Paul Lange (since 2018)
Law Offices of Paul Lange, LLC
pal@lopal.com
Stratford, CT

Edwin Larkin (since 2014)
Edwards Wildman Palmer LLP
www.edwardswildman.com
New York, NY

Joel A. Larsen (since 2016)
Navion Financial Advisors
Joel.larsen@nfadvisors.com
Davis, CA

James R. Lebovitz (since 2012)
Nurenberg, Paris, Heller & McCarthy
www.nphm.com
Cleveland, OH

Jonathan Levy (since 2016)
Advocate Consulting Legal Group
jonl@advocatetax.com
Naples, FL

Richard J. Levy (since 2018)
Aviation Expert Consulting
richard@richardjlevy.com
Flower Mound, TX

Hal Litchford (since 2018)
Baker Donelson Bearman Caldwell & 
Berkowitz
hlitchford@bakerdonelson.com
Orlando, FL

Arthur E. Luman (since 2012)
Luman, Helfman & Tucker
arthurl@tsjesq.com
White Plains, NY

Chad Marchand (since 2015)
DeLashmet & Marchand, PC
ccm@delmar-law.com
Mobile, AL

Justin Marchetta (since 2018)
Inglesino Webster Wyciskala & Taylor
jmarchetta@iwt-law.com
Parisippany, NJ

Bruce Marshall (since 2016)
AIC Title Service
bmarshall@aictitle.com
Oklahoma City, OK

Eugene Massamillo (since 2013)
Kaplan, Massamillo & Andrews, LLC
www.kmalawfirm.com
Chicago, IL

Ronald C. McCallum (since 2013)
Ted B. Lyon & Associates
rmccallum@sbcglobal.net
Dallas, TX

Arthur McClellan (since 2013)
McClellan, Powers, Ehmling & Rogers
www.mpe-attysatlaw.com
Gallatin, TN

Edward McConwell (since 2012)
McConwell Law Firm
ed@mcconwell.com
Mission, KS

David McDonald (since 2014)
McDonald & McDonald
dmm@mcdonaldattorneys.com
Miami, FL

Sandra McDonough (since 2016)
McDonough Law Offices, LLC
Sandy1215@aol.com
Stratford, CT

William McDonough (since 2014)
Copeland Cook Taylor and Bush
wmcdonough@cctb.com
Gulfport, MS

Keith McGee (since 2012)
Jarvis McGee Rice
kmcgee@icbccases.com
Vancouver, Canada

Michael McQuillen (since 2017)
Adler Murphy & McQuillen
mmcquillen@amm-law.com
Chicago, IL

Kenneth Mead (since 2015)
AOPA
ken.mead@aopa.org
Frederick, MD

Carol Might (since 2016)
FAA
atclawyer@aol.com
Washington, DC

Hilary B. Miller (since 2015)
Law Offices of Hilary B. Miller
Hilary@miller.net
Greenwich, CT

Richard T. Miller (since 2013)
Law Offices of Richard T. Miller
www.richardtmiller.com
Van Nuys, CA

Michael Miska (since 2018)
The Wolk Law Firm
mmiska@airlaw.com
Philadelphia, PA

Charles Morgenstein (since 2014)
MMO Legal Services, LLC
charlie@mmolegal.com
Boca Raton, FL

Richard Norris (since 2017)
Norris Choplin Schroeder
rnorris@ncs-law.com
Indianapolis, IN

David T. Norton (since 2018)
Shackelford, Melton & McKinley
dnorton@shacklaw.net
Dallas, TX

Vickie Renee Norton (since 2015)
MEA Forensic Engineers & Scientists
vickie.norton@meaforensics.com
Laguna Hills, CA

John T. O’Connell (since 2017)
Lee, Myers & O’Connell, LLP
oconnell@lmoclaw.com
Aurora, CO

John Oestreicher (since 2013)
Mazza & LeBlanc
joestreicher@geico.com
Fairfield, CT

Mark Ogden (since 2014)
Littler Mendelson, PC
www.littler.com
Phoenix, AZ

Ralph Pagano (since 2018) 
Fitzpatrick & Hunt
ralph.pagano@fitzhunt.com
New York, NY

Robert L. Parks (since 2015)
Law Office of Robert L. Parks, P.L.
Bob@rlplegal.com
Miami, FL

E. Glenn Parr (since 2018)
edgar_parr@comcast.net
Tallahassee, FL

Deborah Peacock (since 2017)
Peacock Myers, PC
dpeacock@peacocklaw.com
Albuquerque, NM

Mark H. Perenich (since 2012)
Perenich, Caulfield, Avril & Noyes PA
www.1forjustice.com
Clearwater, FL

George S. Petkoff (since 2012)
Petkoff and Feigelson, PLLC
gpetkoff@pf-law.net
Memphis, TN

R. Patrick Phillips (since 2013)
Law Offices of R. Patrick Phillips
Pat.phillips@patphillipslaw.com
Orlando, FL

Mark D. Pierce (since 2012)
Pierce Sauer PLLC
mark@piercelawpllc.com
Austin, TX

Gregory Pinnell, MD (since 2017)
Airdocs Aeromedical Services
gpinnell@airdocs.net
Freeland, MI

James Pokorny (since 2012)
James Pokorny Law Offices
james@jamespokornylaw.com
San Diego, CA

R. Steven Polachek (since 2012)
Polachek & Polachek
steven@polacheklawgroup.com
Barrington, IL

Andrew Pomerantz (since 2015)
Hoffman & Pomerantz, LLP
iflyseaplanes@gmail.com
Lawndale, CA

Christopher Poreda (since 2013)
cporedaf4@gmail.com
Westwood, MA

William A. Posey (since 2016)
Keating, Muething & Klekamp, PLL
wposey@kmklaw.com
Cincinnati, OH

Victor Poulos (since 2017)
Poulos & Coates LLP
victor@pouloscoates.com
Las Cruces, NM

Christopher Powell (since 2014)
Powell Law
cpowell@powell-law.com
Scranton, PA

Craig Raabe (since 2017)
Izard, Kindall & Raabe, LLP
craabe@ikrlaw.com
West Hartford, CT

David Rapoport (since 2016)
Rapoport Law Offices, PC
drapoport@rapoportlaw.com
Chicago, IL

Nicholas Reed (since 2016)
Ely & Reed
nick@elyreed.com
Austin, TX

David Roeberg (since 2014)
Roeberg, Moore & Friedman
www.roebergmooreandfriedman.com
Wilmington, DE

Bryan Rose (since 2017)
Rose Walker LLP
brose@rosewalker.com
Dallas, TX

Robert Ruckman (since 2012)
Jackson Walker, LLP
www.jw.com
Dallas, TX

Stephen Rufer (since 2017)
Pemberton Sorlie Rufer & Kershner
s.rufer@pemlaw.com
Fergus Falls, MN

Ladd Sanger (since 2012)
Slack Davis Sanger
www.slackdavis.com
Dallas, TX

Mary Schiavo (since 2016)
Motley Rice LLC
mschiavo@motleyrice.com
Mount Pleasant, SC

Thomas Schoenleben (since 2018)
Bitterroot Law, PLLC
tom@bitterrootlaw.com
Hamilton, MT

Michael Schofield (since 2013)
Clark, Partington, Hart, Larrybond & 
Stackhouse
www.cphlaw.com
Pensacola, FL

Jason Shade (since 2018)
Ensley, Baker & Shade, PLLC
jshade@ensleybakershade.com
Johnson City, TN

Tiernan Siems (since 2016)
Erickson Sederstrom
siems@eslaw.com
Omaha, NE

Charles Smith (since 2016)
Smith & Moore, LLP
chsmith@smith-moore.com
Dallas, TX

Stuart Smith (since 2013)
Smith Law
aviationlawsmith@gmail.com
Lake Oswego, OR

Zachary Spear (since 2017)
Attorney at Law
zlspear@me.com
Los Angeles, CA

Frank Steinberg (since 2016)
Steinberg Law, LLC
fcs@lawfirmnewjersey.com
Somerville, NJ

James Strawinski (since 2018)
Strawinski & Stout, PC
jss@strawlaw.com
Atlanta, GA

Robert Strumor (since 2015)
The Waggoner Legal Group
rstrumor@waggonerlegalgroup.com
Sante Fe, NM

Richard Sugarman (since 2012)
Attorney at Law
rlsugarman@mindspring.com
Bethesda, MD

Clinton Thompson (since 2015)
Total Insurance LLC
clint0079@gmail.com
Greenville, SC

David Tochen (since 2012)
LeClair Ryan
david.tochen@leclairryan.com
Washington, DC

Jeffrey Towers (since 2012)
Time Value Property Exchange
www.tvpx.com
Concord, MA

Jerry Trachtman (since 2012)
Law Office of Jerry H. Trachtman, PA
jtrachtman@trachtman-law.com
Melbourne, FL

Robert Van de Vuurst (since 2016)
Baker Donelson
rvandevuurst@bakerdonelson.com
Johnson City, TN

Robert Van Siclen (since 2012)
Van Siclen, Stocks & Firkins, P.S.
www.vansiclen.com
Auburn, WA

James Wade (since 2012)
Wadelaw, P.A.
jameswade@wadelaw.us
Bushnell, FL

Bill Wagner (since 2012)
Wagner McLaughlin
www.wagnerlaw.com
Tampa, FL

James Waldon (since 2016)
Paramount Law
jwaldon@paramountlawgroup.com
Seattle, WA

Robert Wayne (since 2012)
Law Offices of Robert Wayne
rwaynea36@aol.com
Miami, FL

Howard Weiss (since 2012)
Attorney at Law
hsw20@optonline.net
Franklin Lakes, NJ

Martin Weiss (since 2012)
Weiss & Associates, LLC
flyinlawyr@aol.com
Danielson, CT

Jack Welge (since 2014)
Law Office of Jack H. Welge, Jr.
welgelaw@sbcglobal.net
Longview, TX

M. Todd Westfall (since 2012)
Howick, Westfall, McBryan & Kaplan 
LLP
www.hwmklaw.com
Atlanta, GA

Joseph Wetch, Jr. (since 2018)
Serkland Law Firm
jwetch@serklandlaw.com
Fargo, ND

Matthew Wikander (since 2016)
Smith Haughey Rice & Roegge
mwikander@shrr.com
Grand Rapids, MI

Damon Willens (since 2017)
Anderson, McPharlin & Conners
damon.willens+drones@gmail.com
Los Angeles, CA

William H. Wimsatt (since 2016)
Attorney at Law
wimsatt@earthlink.net
Granada Hills, CA

Gregory S. Winton (since 2014)
Aviation Law Experts, LLC
greg@aviationlawexperts.com
Annapolis, MD

Allison Worden (since 2018)
Gomez Trial Attorneys
aworden@gomeztrialattorneys.com
San Diego, CA

Mark Worischeck (since 2012)
Sanders & Parks
www.sandersparks.com
Phoenix, AZ

John Wright (since 2014)
Law Office of John L. Wright, PC
jwright@flyinglegal.com
Broomfield, CO

David F. Yates (since 2017)
McMahon Berger PC
yates@mcmahonberger.com
St. Louis, MO

* Boldface listings indicate new 
sustaining members added 
since the last issue of the 
LPBA Journal.
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John Ackerman (2013)
jeabilly@comcast.net
Guilford, CT

Edward Adams (2013)
C. Edward Adams & Associates, PLLC
Legalav8r@comcast.net
Gig Harbor, WA

Brian J. Alexander (2013)
Kreindler & Kreindler, LLP
New York, NY

Gary W. Allen, Esq. (2014)
Gwa1225@aol.com
Williamsburg, VA

Vincent J. Allen (2013)
Carstens & Cahoon
Dallas, TX

Phillip Alpert (2013)
Law Offices of Phillip S. Alpert
San Diego, CA

Alan Armstrong (2014)
Alan Armstrong Attorney at Law
allanaremstrong@bellsouth.net
Atlanta, GA

Lindsay Arthur (2013)
Arthur, Chapman, Kettering, Smetak & 
Pikala, PA
www.arthurchapman.com
Minneapolis, MN

Patrick Bailey (2013)
Bailey & Partners
www.baileypartners.com
Santa Monica, CA

Michael Balint (2013)
mkbalintlaw@gmail.com
Islamorada, FL

Daniel Barks (2013)
Law Offices of Daniel D. Barks
ddb@barks-law.com
Alexandria, VA

Charles Barnett (2013)
Barnett & Borth, LLC
www.barnetlegal.com
Lake In The Hills, IL

James Bartimus (2013)
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Any federal agency that is owed a past 
due, legally enforceable nontax debt that 
is over 120 days delinquent is required to 
notify the Treasury of this debt for pur-
poses of administrative offset.31 Treasury 
is also permitted to apply administrative 
offsets to collect debts owed to a state, 
provided an appropriate state official 
makes a request and a reciprocal agree-
ment for debt collection with the state is 
in effect.32 There is no limitation period 
applicable to debts offset administratively 
pursuant to section 3716.33

FS compares the names and TINs on 
debts with the names and TINs on Form 
197, the Voucher for Payment.34 If there 
is a match, the Judgment Fund payment 
is offset to satisfy the overdue debt.35 
After reviewing copies of dunning letters 
your client received from the Department 
of Education years ago, you conclude 
administrative offset was the method used 
to deduct your client’s debt from his set-
tlement, and that the notice requirements 
of section 3716 were satisfied.

Potential Challenges to 
Administrative Offsets

You next track down the password 
to your favorite electronic legal research 
database to find out whether you have 
any basis for contesting the administra-
tive offset in court. A review of the cases 
shows that on occasion, litigants have 
attempted to enforce payment of the 
amounts offset from their judgments or 
settlements to pay their debts, but these 
attempts have universally failed.36 Rather, 
a debtor’s most effective remedy lies with 
the agency that seeks to utilize Treasury’s 
offset program to collect the debt. As dis-
cussed above, the procedures set forth in 
31 U.S.C. § 3716(a)(1) – (4) mandate that 
before an agency attempts to collect a 
debt by administrative offset, it must give 
the debtor detailed notice, an opportunity 
to inspect and copy records, an oppor-
tunity for agency review of the decision 
related to the claim and the opportunity 
to enter into a written repayment agree-
ment. Once a debt has been turned over 
to Treasury for collection through an off-
set, a “special review program” allows a 
debtor “at any time” to request a reconsid-
eration of any offset based on “materially 
changed circumstances beyond the con-
trol of the debtor such as, but not limited 
to, catastrophic illness, divorce, death, 
or disability.”37 The section also allows 

the debtor to demonstrate whether an 
offset would prevent him from meeting 
“essential subsistence expenses” such as 
“food, housing, clothing, transportation, 
and medical care,” but also requires him 
to submit an alternative proposed pay-
ment schedule.38

Aside from this administrative special 
review, the case law offers little hope. 
Tavares v. United States provides an 
example of the cases you found and 
details seven reasons why litigative chal-
lenges of the legality of Treasury offsets 
will be unsuccessful. This was a pro se 
FTCA action filed by a federal prisoner 
for personal injuries he received from 
eating a prison meal contaminated with 
salmonella.39 The plaintiff settled his case 
during mediation, and the case was then 
dismissed.40 He later filed a motion to 
enforce the settlement agreement on 
the grounds that he had not received his 
payment.41 The motion was referred to a 
federal magistrate judge for a report and 
recommendation.42 The United States’ 
response explained that the Treasury, 
pursuant to its statutory authorities, 
applied the settlement funds to pay off 
some outstanding debt that the plaintiff 
owed.43 The government could not tell the 
court or the plaintiff the precise nature of 
the plaintiff’s offset obligations because 
Treasury’s privacy rules prevented dis-
closure to the defendant.44

The magistrate judge recommended 
denial of the plaintiff’s motion and the 
district court adopted his report and 
recommendation.45 In the report and 
recommendation, the court began by 
observing that there is no exception to 
the legal requirements set forth in 31 
U.S.C. §§ 3716 and 3728 that payments 
made from the Judgment Fund to satisfy 
judgments and settlements be offset for 
delinquent amounts owed to federal, state 
or local governments.46 Recognizing the 
“wide range of debts” that can be paid off, 
the court lauded the “social benefit and 
resonance that reaches far beyond the 
parties to a particular settlement . . . .”47

The court then listed seven reasons 
that compelled denial of the plaintiff’s 
motion. First, it rejected the contention 
that the United States materially breached 
the settlement agreement, concluding 
that it “substantially complied with the 
agreement by arranging for the Treasury 
to issue a payment to the plaintiff in the 
amount agreed upon by the parties.”48 

Second, the plaintiff received the ben-
efit of this payment, though indirectly, by 
having his pre-existing and outstanding 
debt reduced.49 Third, the law mandated 
the Treasury to offset this payment in a 
non-discretionary manner that it cannot 
avoid performing.50

Fourth, the court held that the stat-
ues and regulations creating the program 
“provide ample due process protections” 
prior to an offset.51 There, the court likely 
was referring to the procedures set forth 
in 31 U.S.C. § 3716(a)(1) – (4) and 31 
C.F.R. § 5.18. Fifth, the court reasoned 
that attempting to modify or set aside the 
offset could harm third parties’ interests, 
including potentially victims entitled to 
restitution or children awaiting support.52 
Further, directing a separate, additional 
payment to the plaintiff would be a wind-
fall, and could also be subject to further 
offset if all of his debts were not eliminated 
by the offset that already occurred.53

Sixth, the court rejected the idea that 
the U.S. Attorney’s Office was required 
to provide the plaintiff with “additional, 
specific advance notice that the proceeds 
obtained in this settlement might at some 
later date be subject to a Treasury off-
set.”54 Seventh, vacating the settlement 
“would be a wholly fruitless endeavor,” 
the court found, and would not allow the 
plaintiff to avoid offset in the future, “since 
any judgment ultimately obtained by the 
plaintiff in this litigation would still remain 
subject to a potential Treasury offset.”55 
In sum, the magistrate judge observed: 
“[I]t is clear that the plaintiff may not 
seek relief from the offset in this lawsuit 
through a motion attempting to vacate or 
set aside this action that the Treasury is 
mandated by law to undertake in order 
to ensure that the plaintiff pays his other 
pre-existing debts.”56

Case Closure
You call your client to let him know 

what you’ve learned about administra-
tive offset for settlements and judgments 
against the United States. In light of the 
fact that the Department of Education 
notified him of the debt and offered the 
options set forth in 31 U.S.C. § 3711(a) 
prior to administrative offset—actually 
years before the aviation accident that led 
to this litigation—the agency’s notification 
to the Treasury of the outstanding debt 
was appropriate. Once DOJ instructed 
Treasury to pay this settlement, admin-

GOVERNMENT LITIGATION
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istrative offset was required. You also tell 
your client that because he will receive 
over $300,000 of the proceeds from 
settlement after deduction for attorney 
fees and expenses, there is no basis to 
go back to the Treasury to seek a special 
review of his circumstance pursuant to 31 
C.F.R. § 5.18 on account of any alleged 
hardship. In any event, he still would need 
to propose a payment plan that would 
satisfy his obligation.

Finally, there is the issue of your 25 
percent contingency fee. You tell your 
client that the fee will be calculated on the 
basis of the $500,000 settlement amount 
paid by the Judgment Fund even though 
part of this payment was used to offset 
his debt. After all, he received the benefit 
of the entire settlement amount since the 
amount deducted was used to satisfy a 
valid and legally enforceable debt.
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that he cultivated and sold. He sued 
Johnson’s estate under California Probate 
Code § 550 in an effort to recover losses 
under an aircraft insurance policy Star 
had issued to Johnson. Wright estimated 
the crop damage at $1.5 million and lost 
use and profit at $250,000. The suit, 
filed in San Bernardino County Superior 
Court, asserted claims for negligence 
and trespass.

Star moved for summary judgment, 
arguing Wright could not prove that 
Johnson or his passenger – if the pas-
senger had been piloting the plane – had 
complied with the endorsement. The trial 
court granted Star’s motion and dis-
missed the case, ruling that Wright had 
failed to satisfy his burden under Probate 
Code § 550 to prove compliancy with 
the pilot warranty endorsement and, as 
a result, there was no coverage under the 
policy. Wright appealed.

Star argued in its brief that the trial 
court’s ruling should be affirmed. The 
insurer claimed Wright conceded he had 

the burden to prove that Johnson or his 
passenger complied with the terms of 
the pilot warranty endorsement, but pro-
duced no evidence of compliance and 
failed to show that further discovery would 
uncover such evidence.

“Wright conceded his entire appeal 
away,” the insurer argued.

Star cited Trishan Air Inc. v. Federal 
Insurance Co., 635 F.3d 422 (9th Cir. 
2011), a case in which the owner of an 
aviation insurance policy sought cover-
age after an accident involving one of its 
aircraft. The Ninth Circuit concluded that 
the insurer had no coverage obligations 
because the owner failed to prove strict 
compliance with pilot warranties. Trishan 
and related decisions compel the conclu-
sion that summary judgment is required 
for the insurer when the insured (or one 
standing in its shoes) has no evidence of 
compliance with pilot warranties, accord-
ing to the insurer.

Recent Developments in Aviation Law

continued from page 17
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United Airlines took center stage last 
year, after footage emerged of a passen-
ger being dragged off a Republic Airlines 
flight operating as United Express. The 
public relations nightmare which followed 
was made worse by the airline’s poorly-
developed response, which led to days of 
public outrage. In the wake of the event, a 
myriad of news outlets ran stories about 
airlines allegedly abusing passengers, 
improperly denying boarding, and a host 
of other accusations. Notable airline blog-
gers posted on the matter and, perhaps 
more damaging to the airlines, the flying 
public began to discuss how the airlines 
were treating their passengers.

Throughout all of the discussion that 
followed, the inevitable yet very impor-
tant question was raised: what law and/
or regulations prescribe and govern the 
rights and obligations of the passengers 
and the airlines themselves?

The Federal Aviation Regulations: 
the source of “the law”

The answer to this seemingly simple 
question is often buried deep within the 
Contract of Carriage (CC) between the 
airline and its passengers, as well as 
in related federal laws and regulations. 
An examination of the CC does neces-
sarily provide the final say; however, it 
provides the basis for what passengers 
and airlines expect out of the binding 
agreement when a ticket is purchased. As 
with cellphone contracts, or Facebook’s 
nearly impossible “Statement of Rights 
and Responsibilities,”1 members of the 
public rarely bother to open, much less 
read, an airline CC, which may exceed 35 
pages of text. The United Airlines CC is 
available on the United Airlines website 
and includes 30 individual rules, ranging 
from “Cancellation of Reservations” to 
“Consent to use of Personal Data;” other 
airlines have similar CCs.2 The content of 

the CC is determined in significant part 
by the FARs.

It is possible that most passengers do 
not read the CCs because they are not 
a physical part of their ticket. The FARs 
allow airlines to provide the CC via their 
websites.3 14 CFR 253.4(a) states that 
“[a] ticket or other written instrument that 
embodies the contract of carriage may 
incorporate contract terms by reference 
(i.e., without stating their full text), and if it 
does so shall contain or be accompanied 
by notice to the passenger as required by 
this part.”4 Additionally, Part 253 makes 
it clear that carriers are permitted to do 
so provided, inter alia, “[e]ach air carrier 
shall make the full text of each term that it 
incorporates by reference in a contract of 
carriage available for public inspection at 
each of its airport and city ticket offices.”5 
Part 253 also provides some protection 
for passengers by limiting a carrier’s 
ability to “impose any terms restricting 
refunds of the ticket price, imposing mon-
etary penalties on passengers, or raising 
the ticket price consistent with § 399.87 
of the chapter, unless the passenger 
receives conspicuous written notice of 
the salient features of those terms on or 
with the ticket.”6

Finally, Part 253 strictly forbids carriers 
from retroactively applying an amend-
ment to the CC that contains “significant 
negative implications” for previously pur-
chased tickets, and disallows a carrier 
from including a forum selection clause 
that “attempts to preclude a passenger, 
or a person who purchases a ticket for air 
transportation on behalf of a passenger, 
from bringing a claim against a carrier 
in any court of competent jurisdiction.”7

The FARs provide several other 
notable protections for passengers. 
For example, Part 259 states carriers 
“…shall adopt a Contingency Plan for 
Lengthy Tarmac Delays…,” “shall adopt 

a Customer Service Plan applicable to its 
scheduled flights and shall adhere to the 
plan’s terms…”, and “[post]…. Contracts 
of Carriage, Tarmac Delay Contingency 
Plans and Customer Service Plans on 
websites.”8 Even the carriage of musi-
cal instruments is given its own sections 
in the FARs.9 This last one would seem 
strange had it not been for United Airlines 
(again), who famously broke musician 
Dave Carroll’s high-end guitar, before 
being publicly mocked in his music video 
– using a different guitar, of course.10

Though the aforementioned passenger 
protections are important to the flying 
public, the focus of many recent incidents 
has been Baggage Liability, found in 14 
CFR 254, and Passenger Oversales, found 
in 14 CFR 250.11 For example, part 254 
states that “[o]n any flight segment using 
large aircraft, or on any flight segment that 
is included on the same ticket as another 
flight segment that uses large aircraft, 
an air carrier shall not limit its liability for 
provable direct or consequential dam-
ages resulting from the disappearance 
of, damage to, or delay in delivery of a 
passenger’s personal property, includ-
ing baggage, in its custody to an amount 
less than $3,500 for each passenger.”12 
This implies that flights booked solely 
on aircraft of 60 seats or fewer are not 
protected by part 254, and recovery for 
part 254 covered flights is capped at only 
$3,500. Furthermore, part 254.5 states 
that “Notice of any monetary limitation 
on its baggage liability to passengers” is 
valid so long as the carrier provides notice 
“to passengers, by conspicuous written 
material included on or with its ticket.”13

Although baggage damage and delays 
are undoubtedly a cause for much of 
the inconvenience experienced by pas-
sengers, more recent news stories have 
largely focused on involuntary denied 
boarding occurrences, resulting from 

United airlines
—  A Study in Airline Passenger Rights —

Christopher Andrews, J.D. and Christian Pezalla, J.D.
Christopher Andrews is a young attorney practicing in aviation law. LPBA Member Chris Pezalla is an 

active airline captain and member of the Florida Bar.
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oversold flights or bumping passengers to 
accommodate deadheading crew mem-
bers. Part 250 covers all carriers operating 
flights with seating capacity of 30 passen-
gers or more in interstate air commerce or 
in “foreign air transportation with respect 
to nonstop flight segments originating at 
a point within the United States.”14 In such 
instances, carriers are required to “ensure 
that the smallest practicable number of 
persons holding confirmed reserved 
space on that flight are denied boarding 
involuntarily,” to solicit volunteers, and to 
inform passengers that they are at risk of 
being involuntarily denied boarding if an 
inadequate number of volunteers come 
forward.15

If the number of volunteers is inad-
equate to resolve the oversold condition, 
carriers are required to take a series of 
additional steps to comply with part 250. 
Carriers are required to “establish priority 
rules and criteria for determining which 
passengers holding” a confirmed-ticket 
are to be denied boarding due to oversells. 
Such rules and criteria may include, inter 
alia, check-in time, fare paid, frequent 
flyer status, or a “passenger’s disability 
or status as an unaccompanied minor.”16 
When a passenger is involuntarily denied 
boarding, the carrier is required to com-
pensate him if he is to arrive more than 
one hour past the “planned arrival time 
of the passenger’s original flight.”17 The 
compensation the carrier is required to 
pay depends upon a number of factors, 
including whether the flight is a domestic 
flight or international, and whether the 
carrier offers alternative transportation.18 It 
is also important for passengers to know 
that carriers are required to “give all pas-
sengers who are bumped involuntarily a 
written statement describing their rights 
and explaining how the carrier decides 
who gets on an oversold flight and who 
doesn’t.”19 Similarly, passengers should 
know that “[a]irlines may offer free tick-
ets or dollar-amount vouchers for future 
flights in place of a check for denied 
boarding compensation,” however, a 
bumped passenger has “the right to insist 
on a check if that is [his] preference.”20

Department of Transportation 
Complaints

If a passenger encounters an issue 
with a carrier (other than safety or dis-
crimination related) and is otherwise 
unable to resolve it, it is possible to file 

a formal complaint with the Department 
of Transportation (DOT).21 The DOT’s 
Aviation Consumer Protection Division 
is responsible for receiving such com-
plaints and can be reached electronically 
or by phone.

Contract of Carriage:  
United Airlines22

Airline contracts of carriage are gen-
erally extremely lengthy, contain many 
provisions and are most often completely 
ignored by passengers, the CC for United 
Airlines being no exception.23 Though 
many of the 30 rules found in the con-
tract are not relevant to the subject of this 
paper, it is important to note that virtually 
every aspect of a passenger’s journey is 
covered by the CC and a traveler would 
be wise to—at minimum—be familiar with 
its functionality.

Rules of the CC that relate most directly 
to the incidents making headlines are rules 
24: “Flight Delays/Cancellations/Aircraft 
Changes;” and 25: “Denied Boarding 
Compensation.” These rules generally 
mirror those found in the FARs; that is to 
say, United affords passengers the same 
or similar compensation as prescribed by 
the federal rules. United’s CC also includes 
policies specific to the airline which go 
beyond the FARs. For example, the prior-
ity for determining which passenger(s) to 
deny boarding is as follows: 1) Fare class; 
2) Itinerary; 3) “Status of frequent flyer 
program membership;” and 4) “the time 
in which the passenger presents him/
herself for check-in without advanced 
seat assignment.”24 Further, “Oversold” 
is defined as “a flight where there are 
more Passengers holding valid confirmed 
Tickets that check-in for the flight within 
the prescribed check-in time than there 
are available seats.”25 Interestingly, there 
does not appear to be a provision allowing 
for dead-heading crew to be given priority 
seating over paying customers.

Social Media In  
the Resolution Process

While passengers may not enjoy all 
the rights they believe or imagine they 
have, all is not lost. In recent years, a new 
tactic has emerged, known collectively as 
social media. In fact, social media led to 
the press reports on United’s passenger-
dragging incident. For passengers, social 
media is a quick means of expressing 
delight or, more often, frustration. For 
airlines, it’s a potential nightmare.

Postings literally move at the speed of 
light, and require no fact-checking prior 
to publication. Nor does social media 
offer time to reflect, the way the tradi-
tional press generally does. This effect 
was well demonstrated last year, when 
two passengers using employee travel 
benefits were denied boarding due to their 
choice of clothing.26 Another passenger, 
unfamiliar with the employee travel dress 
code, distributed her thoughts about 
the incident before the airline (United – 
again) could respond with all the facts. 
Nonetheless, social media offers a fast 
track to the airline’s attention, and pos-
sibly a resolution.

Conclusion
Ultimately, airline contracts contain 

boilerplate language and leave customers 
with limited legal recourse. However, there 
is still plenty to be said for knowing your 
rights. Informed passengers can make 
decisions about which airlines to fly, what 
services to pay for, and most importantly, 
what to expect. As they (should) say, you 
can’t always get what you want, but you 
will get what you read.
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I. A HIDDEN TREASURE
The Piper Aircraft Museum in Lock 

Haven, Pennsylvania is a hidden treasure 
ensconced between the Susquehanna 
River and the Allegheny Mountains. I got 
my first glimpse of the William T. Piper 

III. FLY YOUR APPROACH  
BY THE NUMBERS

While there is 3,799 feet of pavement 
on Runway 27, there is a displaced thresh-
old. So, you want to nail your approach 
speed and get the aircraft on the ground 

high. It is an enormous building. The sec-
ond building is the engineering building 
that now serves as the headquarters for 
the museum.

V. THE LAYOUT OF THE MUSEUM
The museum houses a number of dis-

plays complete with model aircraft and 
photographs from which one can learn 
about the history of William Piper, Sr., 
and Piper Aircraft Company. In addition 
to the displays, there is a collection of 
aircraft and propellers that are of high 
quality. There is also a massive collection 
of technical data concerning engineering 
and technical data that can be accessed 
by writers and others with interest in 
these materials. Finally, there is a gift 

FlightWatch
The Piper Aircraft Museum in Lock Haven, Pennsylvania

Alan Armstrong

Piper Tri-Pacer.

Piper Comanche 400 HP.

L-5.

Memorial Airport while flying en 
route to Westover Air Reserve Base 
for an air show. The day before the 
flight, I had spoken by phone with Ed 
Watson, the Airport Director, while 
planning a fuel stop. When I heard 
there was a museum honoring Piper 
Aircraft, I was hooked. Ed offered to 
give me a tour of the museum and 
I accepted.

II. A PASTORAL SETTING
If there ever was an airport set in 

a beautiful pastoral setting it is the 
Piper Memorial Airport in Lock Haven. 
Flying from the west, you approach the 
airport over the Susquehanna River. As 
you commence your landing approach to 
Runway 27, you understand why there is a 
right hand traffic pattern. A left downwind 
pattern would put you perilously close to 
the Allegheny Mountains to the south of 
the airport.

As you fly right downwind traffic for 
Runway 27, Lock Haven comes into view. 
The setting is picturesque. It is like flying 
into a fairy tale setting. You expect to hear 
Beethoven’s Sixth (Pastoral) Symphony 
playing in the background of this idylic 
setting.

fairly promptly. The grounds are 
nicely maintained and the runway 
and taxiway markings appear to 
be new.

Your reception upon landing in 
Lock Haven will be cordial. The 
fuel truck will be on its way with 
a radio call to the Unicom and 
there is ample parking for tran-
sient aircraft. Ed Watson and his 
staff are extremely courteous and 

will ensure you make your way to 
lodging in town.

IV. THE PIPER AIRCRAFT 
MUSEUM

To appreciate the Piper Aircraft 
Museum, a short history lesson 
is in order. William Piper was an 
owner in Taylor Aircraft that was 
based in Bradford, Pennsylvania. 
The Factory burned down, and 
Lock Haven offered an existing 
brick building of massive proportions to 
Taylor Aircraft. In 1937, William Piper pur-
chased the interest of his partners and 
Piper Aircraft was born.

Approaching the museum two build-
ings come into view. First is the massive 
brick building that appears to be several 
blocks long and perhaps 3 or 4 stories 

shop that includes attractive ítems 
for sale. While I considered myself 
reasonably aware of the aircraft pro-
duced by Piper, there were several 
surprises such as a composite aircraft 
developed as an experimental or test 
aircraft many years before composite 
technology was in wide use. Another 
surprise was a single blade propeller 
with a balancing weight on the oppo-
site end. I have never heard of or seen 

such a device before. A third surprise was 
that Piper actually designed and built an 
airliner call the Pocono.

VI. A NATIONAL TREASURE
The Piper Aircraft Museum in Lock 

Haven, Pennsylvania is a national treasure. 

continued on page 35
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Supreme Court: FLSA Should Be 
Interpreted “Fairly,” Not Narrowly
In Encino Motorcars v. Navarro, 138 S.Ct. 

1134, decided on April 2, 2018, the United 
States Supreme Court found car dealership 
service advisors — car dealership employ-
ees who consult and sell customers service 
solutions — are exempt from the Fair Labor 
Standards Act’s (FLSA) overtime require-
ments. While this holding is important for 
car dealerships, the most significant part 
of the Court’s decision is applicable to all 
employers. The Court rejected the principle 
that exemptions to the FLSA should be con-
strued narrowly “[b]ecause the FLSA gives 
no ‘textual indication’ that its exemptions 
should be construed narrowly, ‘there is no 
reason to give [them] anything other than a 
fair (rather than a ‘narrow’) interpretation.’”

DOL Provides Guidance on Payment 
of Travel Time for Hourly Employees

For the first time since 2009, the DOL 
has resumed its prior practice of issuing 
administrative opinion letters interpreting 
the Fair Labor Standards Act (“FLSA”). One 
of the more notable letters issued on April 
12, 2018, addresses when travel time is 
considered “work” for compensation pur-
poses. The opinion letter acknowledges that 
the general rule is employers do not need 
to compensate employees for time spent 
traveling to work, a hotel or a remote work 
site. However, once an employee’s work-
day has begun, the employee is entitled to 
compensation for time spent traveling from 
job site to job site. Additionally, the opinion 
letter indicates employers must compensate 
an employee when travel “cuts across the 
employee’s workday.” However, employ-
ers do not need to provide compensation 
for time spent traveling outside of regular 
working hours, as a passenger.

Employers find it more difficult to deter-
mine when travel time is considered “work” 
when employees do not have regular work-
ing hours. The opinion letter indicates that 
generally a pattern is revealed by reviewing 
time records; however, on the rare occasion 
an employee truly does not have regular 
working hours, employers may calculate 
an employee’s regular workday by: (1) the 
employee’s most recent month’s typical 
work hours; (2) agree with the employee 
on an average start and end time; or (3) 

agree “to a reasonable amount of time or 
timeframe in which travel outside of employ-
ees’ home communities is compensable.” 
While the guidance provided in the opinion 
letter can be extremely useful, it is important 
to remember opinion letters are very fact- 
specific, related to one employer’s inquiry.

Supreme Court: Public Sector  
Non-Union Members Cannot  
be Required to Pay Portions  

of Union Dues
For roughly four decades, public sector 

unions have compelled non-members to 
pay portions of dues, known as “agency 
fees,” to cover costs associated with col-
lective bargaining and other nonpolitical 
activities. In Janus v. AFCME, No. 16-1466 
(June 27, 2018), Janus, a non-union mem-
ber, challenged the practice of agency fees 
arguing it violated his First Amendment 
rights to freedom of speech and associa-
tion because the practice forces individuals 
to “subsidize private speech on matters of 
substantial public concern.” The union’s 
position was the fees were permissible 
because the non-member received ben-
efits associated with the union’s collective 
bargaining negotiations.

Many state laws allow unions to charge 
non-members a fee for the costs of repre-
sentation, since a union is the only entity 
that may negotiate with the employer 
regarding employees’ wages, hours, and 
other benefits. However, under these laws, 
unions are not allowed to impose costs on 
non-members associated with the union’s 
political and ideological projects.

The Supreme Court agreed with Janus, 
and held that even if a non-member receives 
a benefit from the union’s speech, it is a 
violation of his First Amendment right to 
force him to subsidize a union he does not 
want to join. Additionally, the Court held 
that any negotiation regarding public sector 
employee’s wages and hours is political in 
nature, because any change would affect 
the state budget and allocation of public 
funds. Further, the Court found that the 
holding did not affect a union’s obligation 
to represent all employees.

Supreme Court: Employment 
Agreements May Contain Provision 

Forcing Individual Arbitration
In Epic Systems Corp. v. Lewis, 16-285 

(May 21, 2018), the United States Supreme 
Court reverted to pre-2012 decisions, hold-
ing that employers are allowed to insert 
arbitration clauses in employment contracts 
prohibiting class or collective actions with-
out violating the National Labor Relations 
Act (NLRA). Epic Systems Corp. was a trio 
of consolidated cases of employees who 
had signed a contract with an arbitration 
provision in the event of an employment 
dispute, but sought to litigate the dispute 
through a class action instead. In all three 
of the cases, the lower court or National 
Labor Relations Board held the arbitration 
agreement violated the NLRA’s protec-
tion of concerted activities. The Supreme 
Court disagreed, finding, “Congress has 
instructed that arbitration agreements 
like those before us must be enforced as 
written.”

Check Your Job Descriptions — 
Overtime Can Be an “Essential 

Function” of a Position
The Eighth Circuit Court of Appeals in 

Faidley v. United Parcel Service of America, 
Inc., No. 16-1073 (May 11, 2018), ruled that 
an employer was not required to accommo-
date an employee’s request to work no more 
than eight hours a day under the Americans 
with Disabilities Act. The court found that 
overtime was an essential function of an 
employee’s job as a package driver because 
of the unpredictable nature of workloads 
and weather in combination with the harm 
UPS would suffer if packages were not 
delivered on time. In determining that over-
time was an essential function, the court 
analyzed the employee’s job description 
and collective bargain agreement, both of 
which indicated overtime was required for 
the position.

DOL Rescinds the  
“Persuader Rule”

About a year ago, I mentioned the DOL 
published a proposed notice of rescission of 
the 2016 Obama Administration’s revisions 
to the “Persuader Rules.” The revised per-

WHAT’S HAPPENING IN THE WORKPLACE
— Employment Law Update —

Corie J. Anderson
Corie is a Shareholder at Seaton, Peters & Revnew, P.A., a firm representing employers in a full range of employment 

law issues and litigation in Minneapolis, Minnesota. She is the author of the minnesotawageandhour.com blog, a private 
pilot, and Legal Officer for the Civil Air Patrol, Minnesota Wing.

continued on page 38
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George Spencer of Roberts Mlotkowski Safran Cole &  Calderon, P.C. in McLean, VA sent the following notice to our Executive Director Karen Griggs:

From: Gary Allen [mailto:gwa1225@gmail.com]  Sent: Wednesday, July 25, 2018 5:24 PM 
George:

Well, I’m very sorry to see you’re taking the Early Retirement ‘chute and bailing out of Flagship LPBA duties at age 90 — but hey, long-term service isn’t for EVERYone! I see we have something else in common besides our dear LPBA:  in 1970, when you were filing our trademark, I was working in my first legal job after 1L at Georgetown as a summer trademark researcher for a patent/trademark attorney, working in the P&TO trademark card search files in Crystal City.  After lunch on 7/27/70, I was dismissed for ineptitude by my kindhearted but eccentric boss who said he’d had to get drunk at lunch to fire me.  A few months later after classes resumed, I came on board my first aviation-related job, as a law clerk with John Yodice – who doubtless had to get drunk at breakfast to HIRE me. (Though I knew of LPBA from reading Frank Kingston Smith’s books in the ‘60s, it was John who inspired me to join.) Anyway, that was the merciful end of my career in the trademark field, and now we know why you had to labor so long to straighten it all out!Rest assured this august occasion will be noted in the Fall issue of the Journal. Thanks very much for your dedicated service, George; may you fly safe and far into your golden years.
God bless,
Gary Allen 

roots: GEORGE SPENCER RETIRES

To: Ms. Karen Griggs, LPBA

Re: Trademark Registration 922,602 

Dear Karen,

After over 65 years of practicing law – and having first 

soloed 73 years ago in a good old venerable Piper Cub – the 

time has come for me to announce my retirement effective 

July 31st. 
It has been an honor and a pleasure to have represented 

the LPBA for these many years, and this goes back to 

1970 when the application for the above trademark 

registration was filed – nearly 48 years ago! And just think, 

its fourth renewal will come up in 2021!

If you do the math, you’ll figure out that I’m past the first 

blush of youth – in fact I just turned 90 last month.

Nonetheless, my son, who is a doctor, is also a flight 

instructor, and he recently gave me the biannual flight 

review. We did it in a glider and since I’m rated for gliders, it 

makes me legal not only for gliders but for everything else, 

including SEL, SES and MEL.

Best regards to all,

George Spencer
Roberts Mlotkowski Safran  

Cole & Calderon, P.C.

On Jul 26, 2018, at 10:12, George Spencer <gspencer@rmsc2.com> wrote:
Dear Gary,

Many thanks for your kind line.  
I well remember when I joined the LBPA. It happened when my wife and I flew to the Bahamas and the lineman who directed 

me to the parking spot asked me if I was a lawyer. I asked him what caused him to ask me that and he said that there was a 
convention of lawyers going on at the hotel. So after we checked in, I of course looked into the meeting and it was that of the LPBA.  
I think it was Al Rothblatt who was the president then and when I introduced myself and told him that I had just arrived in my 
Cherokee Six he invited me to join which I did on the spot, whereupon I was immediately told that my trip was now tax-deductible! 

My best to all recipients of this message and keep ’em flying. 
George
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LinkedIn for Lawyer-Pilots Bar Association 
LPBA has a new and improved Company Profile on LinkedIn. To add LPBA to the experience 
section of your LinkedIn profile, follow the steps below: 

1) Log into LinkedIn and go to your profile page. 

 

 

2) Click on “Add profile section” and select the plus symbol to the right of “work experience”. 

 

.”



32 LPBA JOURNAL FALL 2018

 

3) Enter a title such as “Member,” “Board Member” or “President”. 

 

4) Type “Lawyer-Pilot” into the company line. A dropdown menu will appear. Select LPBA 
from the list. Multiple results may be found. Make sure to select the Lawyer-Pilot Bar 
Association with the Color Logo.  

 

For further help with LPBA LinkedIn and Facebook, please contact Chris Pezalla at 386-589-
2508 or cpezalla@3pointaviation.com. 

.”
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The 17th Century saw such changes 
to Politics, Law, Science, Religion, 
Engineering, Music and navigation that 
have not been replicated until the 20th 
Century, of which it may ultimately be 
said that an era of similar extraordinary 
change occurred.

This paper will outline how the Legal 
and Constitutional changes that occurred 
in England in the 17th Century formed the 
basis of the current day constitutional 
stability of the United Kingdom, Scotland, 
the United States, Canada, Australia, New 
Zealand, South Africa and indeed, India. 
That constitutional construction forms the 
matrix on which the Industrial Revolution 
emerged so that these countries for nearly 
three hundred years have led the world in 
stability, science and government. Regard 
is given to the way in which English law 
influenced science by its procedures as 
were adopted by the scientific community.

The Constitution:
In 1215, at Runnymede, England, King 

John bowed to the pressure of his Barons 
and signed one of the most significant 
statements of ideology of Government 
that has ever been produced. That was, 
of course, the Magna Carta. Its genesis 
was resistance to arbitrary taxation, gaol 
without trial and unfair trials. It is also the 
basis of the English constitutional rule of 
separation of powers. It is a recognition 
that not only is the King subject to law, a 
matter that took three hundred more years 
to be comprehended in Europe, but also 
that Government (at that time by the King) 
and the Parliament would be separate.

By the early 17th Century, these funda-
mentals were again being ignored by the 
King and his Government. The principles 
of Magna Carta were re-stated after pres-
sure was put on the King by his nobles 
and parliamentarians. The issues again 
were imprisonment without trial, forced 
taxation, forced loans and refusal by the 
Parliament to support the King’s wars, 
particularly involvement in the European 
Thirty Years’ War (from 1618 to 1653). The 
outcome was the Petition of Right, signed 
by the two houses of Parliament and the 
King himself, in 1628, by Charles I (who 

was soon to be put to death, in part for 
his traducing this very petition).

It is well accepted that this Petition of 
Right founded the First Amendment to 
the US Constitution as well as influencing 
the amendments supporting Freedom of 
Speech, and the right to bear arms. The 
great demand of ‘No taxation without rep-
resentation’ entered its third era of conflict 
in the American independence movement 
in response again to a repressive (and 
ill-informed) King. In short, the American 
Constitution and its Third, Fourth and 
Sixteenth amendments are rooted in the 
principles that were forced on unwilling 
Kings years before.

It is worth taking a moment to con-
sider this. One must note that this form 
of Government was not pre-ordained; it 
arose from personal attacks by the King 
on powerful subjects. No-one foresaw 
the outcome whilst the battles were being 
fought, save that in the aftermath, those 
with wisdom saw great need for a settled 
structure of government.

Our Constitutions form the ideological 
basis of our Western society; we must 
respect them as being hard won, often 
in the field of battle and they were never 
pre-ordained. The strength of this system 
of Government and of Order in society, 
particularly representative parliamentary 
government, has now permeated Western 
society well beyond Anglo-American 
societies. Since having been settled, 
particularly with the independence of 
the USA, constitutional stability of this 
kind has spread.

It is entirely clear that belief in rights, 
justice and proper government structure 
did exercise the minds of great thinkers 
in Europe, but the European wars, the 
French and European doctrine that the 
King was above the law, and the multi-
states wars in central Europe simply did 
not produce the political basis for an 
enduring structure for human affairs.

The Law:
Along with these changes in the consti-

tutional systems of government, emerged 
a coherent statement of the Law. Law 
follows the constitution. Law had been 

administered according to the doctrine 
of separation of powers, which right, too, 
was under attack by the King.

In the early 17th Century, much the 
same time as the Petition of Right, there 
appeared under the hand of Sir Edward 
Coke, a great judge of his time, his analy-
sis of the writings of Thomas de Lyttleton. 
Lyttleton’s work on land titles a century 
before became, under Coke’s hand, the 
byword for property rights; and when 
added to Coke’s further writings, became 
Coke’s Institutes on the Laws of England, 
generally known as ‘Coke upon Lyttelton.’ 
This is another 17th Century foundation 
stone of legal thought and in particular, 
the Common Law. This text is one of 
the turning points in English law. It liter-
ally separated it from European law and 
solidified the great Common Law which 
is a co-foundation of the constitutional 
structures. Coke wrote on freedom of 
speech and confronted the King with the 
assertion, which now prevails, that loyal 
opposition requires the citizen to have 
this right.

This too, did not arise without con-
troversy. Sir Edward Coke was removed 
from his position as Chief Judge of the 
Kings Bench for his opposition on numer-
ous occasions to James I’s claim to be 
above the law. Taking the position that 
Coke did was a far braver step than might 
first appear. Torture and savage execu-
tion, such as to be hanged drawn and 
quartered, would follow any finding of 
treason, a charge that could be conjured 
readily from the issues Coke himself took 
to the King.

Posterity sees Sir Edward Coke as a 
fearless lawyer, a great upholder of the 
rights of the English citizen and con-
stitutionally, a framer of the Petition of 
Right. From this brave and long-lived man 
emerged again the rights which we take 
for granted.

It is well-known that conflicts about 
money and power led to the English Civil 
War, the emergence of a parliamentary 
domination and a return, through Charles 
I’s son Charles II, to a parliamentary 
democracy. Those steps were fraught 
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with conflict between the King and the 
Parliamentarians which were not resolved 
at his death. Charles II ruled for some 
years relying on stamp taxes and other 
income that did not require Parliament. 
Thereafter, James II threw religious bias 
into the Constitutional fire which led to 
his departure and the Glorious Revolution 
of 1688, a fundamentally bloodless 
event. For the purposes of this essay, 
the Constitution, the rights of citizens 
and the foundation of the US, Canadian 
and Australian written constitutions that 
followed showed the force of a constitu-
tion of government in the English style. 
The system was adopted without further 
coercion.

The Law of Evidence:
The English legal system has long 

been adversarial. This over time has led 
to a different philosophy of law from the 
European process where the judge is 
interrogator as much as judge. English 
law led to the emergence of a system 
of Evidence which is required to be pre-
sented to persuade a non-participatory 
judge and a jury of the correct outcome. 
The position of the jury led to twists and 
turns which are outside the range of this 
paper, but ultimately, evidence-based liti-
gation presented in an adversarial context 
was the dominant process.

The adversarial process emerged at 
the same time as the European com-
munity as a whole began moving away 
from the wide-held belief that inexplicable 
events were the work of the occult – fair-
ies, witches, alignment of planets and the 
like. This moving away from dark ages 
of such unformed, unproveable beliefs 
occurred as the development of the sys-
tem of legal evidence was gaining ground. 
In essence, the sceptical basis of the law 
of evidence increasingly informed scien-
tific enquiry. This acceptance is almost 
hidden from our 21st Century view as we 
have moved so far away from the occult 
as the device to explain unknown events. 
The machinery of the move to science 
was through an emerging process of 
evidence-based law that began at about 
the commencement of the 17th Century.

The Australian Constitution and 
Legal System

Upon the separation of the United 
States from England, the British practice 
of sending its convicts to the US ceased. 
In response, and under the direction of the 
Home Secretary of the British Parliament, 
Lord Sydney, Capt. Arthur Phillip, RN led a 

squadron of thirteen ships to Botany Bay, 
nearby to Sydney Cove, named by Phillip.

Australia thus began as a coherent 
colony under English administration and 
patronage. As the colony grew, settle-
ments to the south at Melbourne and to 
the north at Brisbane gave rise to sepa-
rate colonies under the British Crown. 
Latterly, Tasmania and South Australia 
were colonised also by free men with 
Perth, Western Australia beginning in 
1829.

Under the political leadership of 
Sir Henry Parkes, leader of the State 
Parliament of New South Wales, based 
at Sydney, the then-separate Colonies 
agreed to a system of merger. The under-
lying principles were drawn from the 
United States, but with some regard to 
the Canadian model which had formed 
as a separate nation a few years before.

The Australian Constitution is founded 
on the same principles of freedom of the 
individual, freedom of speech and sepa-
ration of powers amongst the King, the 
Parliament and the Judiciary. There are 
two houses of Parliament, copying the US 
system, but the Senate has not emerged 
as a States’ house. Rather it is an overall 
house of review on most issues.

The Queen has delegated all power to 
the Governor-General of Australia. Her 
right to dissolve parliament is a real power 
and has been used by the Governor-
General, the last occasion being in 1975 
at a time of political crisis. Although 
there was much outcry, the Constitution 
was followed peacefully, in my view with 
much credit going to the Prime Minister 
of Australia, who peacefully accepted 
his removal and that of his Government.

Government is by Ministers who must 
each be a sitting member of either House 
of Parliament, with the requirement that 
the Prime Minister be a current sitting 
member of the lower house, known as 
the House of Representatives.

In 1901, when the Commonwealth of 
Australia Constitution came into force, 
there was no effective world of aviation. 
The Constitution granted the Federal 
Government specific powers, whilst the 
residual powers remained those of each 
of the States. For that reason, aviation is 
beset with a constitutional problem.

Australian aviation law
Air law is now fundamentally Federal 

law by reason of the Federal Government 
being a party to the International Civil 
Aviation Organisation ( ICAO). It is 
required that any international treaty 
be implemented by a local (or munici-

pal) statute. This has been the case. 
The Commonwealth Government has 
enacted for three institutions to operate 
in the Australian legal spectrum, being Air 
Separation, Air Safety and Infrastructure 
development.

Over the years, the value of the 
Commonwealth being Aviation’s gov-
erning body has been accepted, aided 
and supported by the Commonwealth’s 
power to enter into other international 
agreements dealing with aviation.

By far the most influential of these 
organisations is the Civil Aviation Safety 
Authority (known as CASA) which oper-
ates under the over-arching principle: “ In 
exercising its powers and performing its 
functions, CASA must regard the safety of 
air navigation as the most important con-
sideration.” (S. 9 (1) of the Civil Aviation 
Act). CASA is the dominant government 
authority. In the environment of power to 
disapprove if it thinks a matter is unsafe, 
it and its functionaries have moved from 
the function of Regulator to the function of 
Controller. This process has caused dif-
ficulties with the aviation industry, which 
finds itself under the control of what is 
close to an absolute authority, justified 
in argument by regard to its mandate.

The freedoms that spread to the US 
from England enabled enterprise and 
industry which for us manifest itself in 
the Wright Brothers’ great invention, in 
competition with others who were hot 
on their heels. Work could be done with-
out hindrance from ‘authorities’ and the 
capacity to choose to experiment in this 
way was unhindered by a prescriptive 
government. One must ask why these 
great discoveries did not occur in other 
places and at times. Not Africa, not South 
America, China or India, but in the USA 
and in a settled political atmosphere. The 
science and the engineering were there, 
but it was a constitutional society that 
enabled this reach to greatness.

Conclusion
It can be seen that the 17th Century 

and its struggles between the King, as 
ruler, and the people, particularly the pow-
erful and rich, resulted in a constitutional 
structure gained by the Anglo-American 
societies, which indeed has brought 
them together over the years, This com-
mon heritage has stabilised and vitalised 
both American and Australian societies. It 
occurred almost without the participants 
noticing that it was taking place, as they 
were dealing with far more immediate 
and urgent issues than the fine points of 
a Constitution. Nevertheless, what did 
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come out of the crucible of contest was 
a remarkably stable and robust system.

As to Australian aviation, when the 
practicality of the requirement to regu-
late aviation is set against the political 
framework, law, politics and technology 
become an unsolvable mix. Ministers 
who are primarily politicians (and indeed 
successful ones) come and go in the par-
liamentary political context. They change 
with Governments and with politically 
inspired ministerial shuffles.

Such people, who have little direct 
aviation knowledge, are given the task 
of managing an industry that requires 
the deep knowledge of a specialist. This 
knowledge is usually not held by a career 
politician. The politician must, as his task, 
face reform of laws the significance of 
which require legal subtlety, aviation tech-
nical skill and a canny understanding of 
politics. That rarely if ever happens.

The bureaucracy to which that politi-
cian naturally turns for advice is charged 
with something completely different, 
namely air safety as the most impor-
tant consideration. That may not be the 

remit of the Minister who may not grasp 
this divergence. Thus, the bureaucratic 
function of Government has increasingly 
assumed the role of Controller, not regu-
lator. It is also no wonder that reform is 
delayed and adjourned over the years 
because of this unresolvable mix of poli-
tics, safety, reform and technology.

It can be seen from the legacy of the 
Constitutions that it is no easy matter to 

Touring the museum gives one a sense 
of perspective in terms of the advances 
made in aircraft design and manufac-
ture. There is an additional reason to visit 
the Piper Memorial Airport. Every year 
since 1985, the Sentimental Journey to 
Cub Haven Fly-In brings scores of Piper 
airplanes back to their birthplace to cel-
ebrate the rich history of Piper Aircraft. 
The five day event is typically scheduled 
the third week in June and is open to all 
makes and models of aircraft. Under-wing 
camping, flying contests, educational 
seminars in maintenance and restora-
tion of aircraft, food and entertainment 
round out this unique grass-roots flying 
event. In addition, two pancake breakfast 
fly-ins, spring and fall, are a popular fund 
raiser for the Sentimental Journey Fly-In. 
So if your time permits, a visit to the Piper 
Aircraft Museum and/or the Sentimental 
Journey to Cub Haven Fly-In will be well 
worth the effort.
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on the mainland, has a wonderful historic 
area with restored period homes from the 
days of the Florida pioneers as well as a 
great mix of (really good) food, shops, art-
ist colonies and spots for entertainment.

It probably should be mentioned that 
Cocoa Beach is only about 60 miles from 
Orlando, along a dead-straight highway 
that the “Magnificent Seven” Mercury 
astronauts used to use to race to the Cape 
in their matching Chevrolet Corvettes. But, 
driven at more rational groundspeeds, it 
still only takes an hour or so to get to 
the theme parks and outlet malls of the 
Orlando metropolitan area. If you want to 
bring the kids to visit Mickey either before 
or after the conference (or even during, 
if you want to split from the core group), 
it is a simple thing to do.

Just to the northwest of Cocoa Beach 
is Titusville which, among other things, is 
the home of the Valiant Air Command and 
its museum of flyable aircraft. For those of 
you who will be flying your own aircraft to 
this event, Titusville will probably be the 
preferred arrival airport.

As the dates get closer, I will make sure 
that the entire membership is informed 

of activities as early as possible so that 
you can make your hotel reservations and 
other plans. We are hoping for a record 
turnout (and praying for warm, sunny 
weather — and maybe even a rocket 
launch — while we are there). In the mean-
time, the LPBA Co-Pilots, Sharon and I will 
be seeking your input on what you would 
like to see and do during the convention 
so that you can enjoy it as much as pos-
sible. Please watch your e-mail.

So there you have it: Each year, every 
member gets no less than six great bene-
fits: Four fabulous Journals and invitations 
to two phenomenal conferences. Please 
tell your friends and colleagues; note 
we have special membership rates for 
student members, but our regular mem-
bership is very affordable at just $119 per 
year and Sustaining Membership is just 
$250 per year.

We want more members. Come join 
the fun! Let’s get Loco in Cocoa!

 – Charles R. “Charlie” Morgenstein
  Florida Bar Board Certified 
  Specialist in Aviation Law

alter the power structure which besets 
aviation in Australia. Stable government 
has been Australia’s great legacy, yet 
reactionary aviation policies are its by-
product as the 21th Century opens.

The tangle will take quite some 
undoing.
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Bills Would Allow DOJ,  
DHS to Counteract Drones

A bill that would authorize the 
Departments of Justice and Homeland 
Security to take counter-drone action 
was introduced by House Homeland 
Security Chairman Michael McCaul 
(R-TX). Co-sponsor of H.R. 6401, Vicky 
Hartzler (R-MO), earlier introduced the 
“Safeguarding America’s Skies Act,” 
which would allow DOJ and DHS “to 
detect, track, and engage with drones 
that pose a security risk to agency facili-
ties and assets.” H.R. 6401 is similar to 
S.2836, approved in June by the Senate 
Homeland Security Committee, which 
would authorize actions necessary to 
mitigate threat of an unmanned aircraft 
to the safety or security of a covered facil-
ity or asset. . . . DHS Secretary Kirstjen 
Nielsen urged Congress to quickly give 
DHS and DOJ authority to develop, test 
and deploy advanced and effective coun-
ter-drone technology. “While we do have 
certain limited capabilities for scanning 
the skies for rogue drones,” she wrote 
in the Washington Post, “we largely lack 
the updated tools and most sophisti-
cated authorities to monitor and mitigate 
inbound threats [and] are prevented from 
even testing certain drone-defense tech-
nologies where we really need them.”

House Appropriations Approves 
FY19 Homeland Security Bill

The House Appropriations Committee 
approved a fiscal year 2019 Department 
of Homeland Security Appropriations 
bill, which includes $7.3 billion for the 
Transportation Security Administration. 
It does not increase TSA passenger fees. 
The bill fully funds Transportation Security 
Officers and includes $20 million above 
request for purchase and installation of 
240 new carry-on baggage screening sys-
tems, and funding above request to hire, 
train and deploy 50 new canine teams.

Shuster Calls for Senate Action  
on FAA Reauthorization

Retir ing House Transpor tation 
Chairman Bill Shuster (R-PA) told the Aero 

Club of Washington DC that the failure 
to separate air traffic control (ATC) from 
FAA was one of the “great disappoint-
ments” of his political career. He praised 
other provisions in the House-passed 
long-term FAA reauthorization bill, such 
as consumer protections, and urged the 
Senate to pass its version. Current FAA 
reauthorization expires October 1. . . . In 
other news, Shuster released a legislative 
discussion draft for an infrastructure bill.

FAA Called “Deficient” in Oversight 
of Foreign Repair Stations

In a letter to DOT Secretary Elaine 
Chao and FAA Acting Administrator Daniel 
Elwell, Congressional leaders criticized a 
failure to finalize a rule requiring drug and 
alcohol testing for safety-sensitive work-
ers at certificated foreign aircraft repair 
stations who perform extensive mainte-
nance and repair work on U.S.-registered 
commercial aircraft; workers at U.S. 
facilities are tested. Following Inspector 
General reports and Congressional testi-
mony dating back to at least 2003, which 
“found deficiency after deficiency” in FAA 
oversight of these foreign repair stations, 
FAA proposed a rule in 2014 but “took 
no further action,” wrote Peter DeFazio 
(D-OR) and Rick Larsen (D-WA), urging 
“swift action to finalize this critical rule.”

Boeing-Embraer, Airbus-
Bombardier Partnerships

Boeing will hold an 80% owner-
ship stake in a proposed commercial 
aviation joint venture with Embraer. 
Another joint venture will promote and 
develop new markets and applications 
for defense products and services. . . 
. Airbus acquired a controlling interest 
in Bombardier’s C Series and re-named 
the aircraft the Airbus A220-100 and 
A220-300. Customers include JetBlue, 
which ordered 60 A220-300s for delivery 
from 2020, to replace Embraer E190s. A 
U.S. startup planned by David Neeleman 
made commitments for 60 A220-300s; 
Neeleman was founder of JetBlue and 
Brazil’s Azul and is a TAP Portugal stake-
holder. . . . At the Farnborough Airshow, 

Boeing announced $98.4 billion in orders 
and commitments for commercial air-
planes at list prices; launch of Boeing 
NeXt, an incubator organization for future 
commercial mobility solutions; and a col-
laboration with SparkCognition to use 
artificial intelligence and blockchain tech-
nologies to track unmanned air vehicles 
in flight, allocate traffic corridors and 
routes, and “provide a standardized pro-
gramming interface to support package 
delivery, industrial inspection and other 
commercial applications.” In its 20-year 
Commercial Market Outlook, Boeing 
forecasts almost 43,000 new airplanes, 
valued at $6.3 trillion, and demand for 
$8.8 trillion worth of commercial services. 
. . . Airbus announced sales of 431 com-
mercial aircraft at Farnborough, bringing 
year-to-date orders to 752 (354 firm). 
Airbus’ Global Market Forecast predicts 
the world’s passenger fleet will more than 
double to 48,000 aircraft in 20 years with 
traffic growth at 4.4% per year.

$180 Million in Infrastructure 
Grants to Dallas-Fort Worth

FAA will provide $180 million in infra-
structure grants for construction of two 
perimeter taxiway complexes at Dallas-
Fort Worth that will enable aircraft to 
reach their gates without waiting to 
cross other runways during busy peri-
ods. Work will begin on the new taxiway 
on the airport’s northeast side in 2019, 
and on the southwest side in 2021. Total 
cost is estimated at $278 million, of which 
65% will be funded through the Airport 
Improvement Program (AIP). In another 
increment of a total $3.18 billion in AIP 
funding, FAA will award $770.8 million to 
522 airports, including another $31 million 
to Dallas-Fort Worth for the rehabilitation 
of Runway 17-C. An increment of $659.8 
million provides 450 grants; recipients 
include Minneapolis St. Paul ($5.8 million), 
St. Louis Lambert ($10.2 million), Reagan 
Washington National ($11.5 million) and 
Washington Dulles ($6.1 million).

WAshiNGtoN AViAtioN sUmmArY
Joanne W. Young

The Journal is pleased to present the following summary of recent aviation news by Kirstein&Young PLLC 
of Washington DC. Joanne W. Young, Managing Partner, has graciously agreed to let us excerpt items from 
the firm’s excellent monthly compilation of news from the business and regulatory side of aviation worldwide 
for the benefit of our members.
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Heathrow Has Record  
First Half 2018

London Heathrow handled 38.1 million 
passengers in six months ending June 
30, a record. Cargo grew by 2.2% and 
retail by 4.8% (“sunglasses have proved 
particularly popular, with over 700 pairs 
sold each day so far this year”).

American Airlines, TSA Testing  
3-D Screening Technology

The Transpor tat ion Secur i t y 
Administration (TSA) is working with 
American Airlines to demonstrate a new 
computed tomography (CT) scanner at 
New York Kennedy. The three-dimensional 
(3-D) technology allows the operator 
to rotate the bag’s image 360 degrees 
to show contents of carry-on items at 
every angle and virtually search clutter 
for explosives and other prohibited items. 
In the future, CT could allow passengers 
to leave liquids, gels and aerosols, as 
well as laptops, in carry-on bags at all 
times. CT technology is also being tested 
at airport security checkpoints in Phoenix 
and Boston.

Lufthansa Conducts  
Facial Recognition Pilot at Seattle

Lufthansa is conducting a facial recog-
nition pilot at Seattle-Tacoma and said it 
boarded nearly 350 passengers onto an 
Airbus A380 in about 20 minutes using 
the technology. U.S. Customs and Border 
Protection (CBP) is testing biometric exit 
at several major U.S. airports and pre-
clearance locations in Aruba, Abu Dhabi 
and Ireland (Shannon and Dublin), amid 
opposition from privacy advocates. In 
addition to Lufthansa, CBP has partner-
ships with Delta, Jet Blue, British Airways 
and Air New Zealand.

Oakland Installs Multi-Threat 
Detection Capability

Oakland International Airport is using 
a threat detection and prevention sys-
tem in its employee screening program. 
Evolv Edge™ is powered by artificial intel-
ligence to protect against firearms and 
explosives and has built-in wheels for 
portability throughout the airport. Oakland 
handled 13.2 million travelers last year 
and is a TSA Innovation Site.

Court Rules TSA Agents Cannot Be 
Sued in Allegations of Abuse

A federal appeals court affirmed that 
TSA agents have the government’s sov-
ereign immunity from liability under the 
Federal Tort Claims Act because they 
do not function as investigative or law 
enforcement officers. The case was 

filed in 2009 by a woman who claimed 
to have been abused and falsely arrested 
by screeners at Philadelphia International 
Airport in 2006.

DHS Awards $1.5 Million  
for Passenger Screening Algorithm 

Challenge
The Depar tment of Homeland 

Security (DHS) Science and Technology 
Directorate and TSA awarded $1.5 mil-
lion to eight winners of the Passenger 
Screening Algorithm Challenge. The 
competition solicited new automated 
detection algorithms from individuals and 
entities that can improve the speed and 
accuracy of detecting small threat objects 
and other prohibited items during the air-
port passenger screening process. The 
first-place prize of $500,000 was awarded 
for an approach that can process images 
from multiple views.

“Cyber Insecure” 
 Airports Identified

Chicago Midway and Raleigh Durham 
are the most cyber-secure U.S. air-
ports, according to a new report from 
Coronet, while San Diego International, 
John Wayne Orange County and Houston 
Hobby ranked as most cyber-insecure. 
Tel Aviv-based Coronet collected data 
“from 250,000 consumer and corporate 
endpoints” that traveled through the 45 
busiest airports over five months, ana-
lyzed device vulnerabilities and Wi-Fi 
network risks, and compiled the Airport 
Threat Score found in “Attention All 
Passengers: Airport Networks Are Putting 
Your Devices & Cloud Apps at Severe 
Risk.” Business travelers put their devices 
and their company’s entire digital infra-
structure at risk every time they connect 
to Wi-Fi that is unencrypted, unsecured 
or improperly configured, says Coronet, 
which markets the SecureCloud platform.

ETTSA Takes Surcharge Complaint 
to EU Ombudsman

The European Technology & Travel 
Services Association (ETSSA) filed a 
formal complaint with the European 
Ombudsman against the European 
Commission (EC) for failure to take action 
on Lufthansa’s 2015 introduction of sur-
charges on tickets purchased through 
independent distributors. From 2015 to 
2018, “consumers paid hundreds of mil-
lions of euros in surcharges to Lufthansa,” 
said ETSSA, and other major airlines have 
followed Lufthansa’s example, increasing 
that amount. The EC dismissed earlier 
complaints filed by ETTSA and others 
for breach of key provisions of the EU’s 

Code of Conduct on computerized res-
ervation systems (CRSs), on the basis 
that the Code “no longer reflects market 
reality and that it may be revised in the 
future.” The Commission “is tacitly giv-
ing the thumbs-up to Lufthansa’s unfair 
conduct, which consists of weakening 
the effectiveness of neutral distribution 
channels used by consumers to compare 
prices of different airlines,” said ETTSA. 
“This undermines transparency and 
ultimately leads to price hikes.” ETTSA 
represents leading online travel agents 
and global distribution systems. . . . In 
other news, ETTSA Secretary General 
Christoph Klenner will join TraNeXus, a 
blockchain technology solutions provider 
to the global travel and tourism industry, 
as Board Member and CEO of its new 
operating company on September 1, 
2018.

Fuel Bill for Global Airline Industry
The average price of aviation jet fuel 

on July 13 was $88.1/barrel, down 1.6% 
on the month and up 47.2% compared 
to a year ago, reports the International 
Air Transport Association (IATA). Jet fuel 
price average for 2018 was $85.6/barrel; 
impact on 2018 fuel bill was $43.5 billion.

ICAO Council Adopts  
CORSIA Standards

The ICAO Council adopted the 
Standards and Recommended Practices 
(SARPs) supporting the Carbon Offsetting 
and Reduction Scheme for International 
Aviation (CORSIA), which will cap net 
emissions from 2020; aircraft operators 
with annual CO2 emissions above 10,000 
metric tonnes are required to measure 
and report emissions from January 1, 
2019, to establish a baseline. Monitoring, 
reporting and verification (MRV) provi-
sions were tested before adoption, with 
support of the German government and 
active participation of six additional States 
and 10 airlines. Also approved was the 
2018 version of the CO2 Estimation and 
Reporting Tool (CERT) for use by small 
operators. The Council agreed to extend 
the definition of sustainable aviation fuels 
to include fossil-based (conventional) 
fuels that “meet a set of criteria that 
include a 10% or greater reduction in life-
cycle CO2emissions,” reports Green Air 
Online, in response to airlines “supported 
by Saudi Arabia and Trump’s America.”

Environmental Performance of 
New Commercial SSTs Studied
NASA and France’s national aerospace 

research center ONERA agreed to col-
laborate on research on sonic booms of 
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supersonic transports (SSTs). Both orga-
nizations, which have long cooperated 
on aircraft noise mitigation, will define 
common verification cases, use numerical 
tools to predict where sonic booms will 
reach the ground, and perform detailed 
analyses and comparisons of the results. 
NASA research features the X-59 quiet 
supersonic technology airplane. Three 
U.S.-based startups—Boom, Aerion and 
Spike—are developing SSTs, for which 
there currently are no international envi-
ronmental standards; Concorde last flew 
in 2003.

Senate Bill Would Improve 
Transparency, Customer Service
The “Air Travel Ticketing Transparency 

and Protection Act” was introduced by 
Senator Amy Klobuchar (D-MN) to ensure 
that DOT aligns airfare disclosure require-
ments among airlines and ticket sellers. 
Independent online sellers “need to pro-
vide reliable information and protections 
to consumers, and the airlines need to 
provide reliable information and back-up 
to the independents,” said bill support-
ers. Klobuchar hopes to include the new 
legislation in the Senate’s pending FAA 
reauthorization bill.

“PreCheck is PreCheck Act” 
Approved in House Committee
The House Homeland Security 

Committee approved several bills, includ-
ing the “PreCheck is PreCheck Act of 
2018” (H.R. 6265), which requires TSA 
to increase enrollment and cease plac-
ing non-Precheck travelers in PreCheck 
lanes. The “DHS Countering Unmanned 
Aircraft Systems Coordinator Act” (H.R. 
6438) would create a drone coordinator 
post at DHS. The “TSA Opportunities to 
Pursue Expanded Networks for Business 
Act” (H.R. 6459) would require TSA to 
diversify the technology stakeholder 
marketplace regarding acquisition of 
screening technologies.

U.S. Airlines Comply with  
China Demand to Remove  

Taiwan References
American, United, Delta and Hawaiian 

implemented solutions to comply with 
China’s demand to delete ‘Taiwan’ on 
websites and in advertising by July 25, 
referencing Taipei instead, for instance. 
China’s Civil Aviation Administration 
(CAAC) has given them another two 
weeks to fully comply with the order to 
portray Taiwan as part of China. In April, 
CAAC sent a letter to U.S. and other 
foreign air carriers demanding that they 
change how Taiwan, Hong Kong and 

Macao are identified on websites and 
in promotional material. The U.S. State 
Department called the order “Orwellian 
nonsense” and said “China’s efforts to 
export its censorship and political cor-
rectness to Americans and the rest of 
the free world will be resisted.” But as the 
deadline approached, Airlines for America 
said “the affected U.S. airlines appreciate 
the engagement and counsel we have 
received from the Administration [but] the 
U.S. airline industry is a global business 
that must contend with a host of regula-
tions and requirements.” Taiwan’s Ministry 
of Foreign Affairs condemned “China’s 
crude attempts to coerce foreign airlines 
to downgrade Taiwan’s status” and urged 
“all like-minded nations to work closely 
with it to curb China’s bullying in the 
international arena and prevent China’s 
interference in the business practices 
of other countries from becoming an 
accepted norm.”

suader rules required employers to report 
any assistance sought from consultants 
(for example, attorneys) regarding dissuad-
ing employees from supporting unions. As 
a practical matter, the rule did not have 
any consequence because it was enjoined 
by the U.S. District Court for the Northern 
District of Texas before the rule could be 
enforced to require such reports. On July 
18, 2018, the Department of Labor issued 
a final rule rescinding the persuader rule. In 
the final rule the DOL expressed concerns 
about the persuader rule’s impingement on 
the attorney-client relationship by requir-
ing the potential disclosure of confidential 
client information. The final rule reverted 
back to the decades-long practice of not 
requiring an employer to report assistance 
sought from consultants if the employer 
could “accept or reject” the materials/rec-
ommendations from the consultant.

Tolling In One Class Action  
Does Not Apply to Successive Class 

Actions
The Supreme Court of the United States 

ruled on June 11, 2018, that the rejection 
of a class action does not toll the statute 
of limitations for successive class action 
suits. In China, Inc. v. Resh an employee, 
Michael Resh, attempted to file a class 
action against his employer a year and a 
half after the statute of limitations for his 
claim ended. Before the statute of limita-
tions expired, two other class actions had 
been brought before and denied by the 
court. Resh argued his claim was still valid 

because previous court rulings allowed indi-
viduals to bring a claim after the statute of 
limitations expired if the court did not allow 
a previous class action to go forward. The 
Court rejected Resh’s argument, finding a 
denial of a class action only tolls an indi-
vidual claim, not successive class actions.

IRS Issues Employer  
Mandate Penalty Letters

In January, the IRS began sending 
out 2015 Affordable Care Act (“ACA”) 
employer mandate penalties, known as 
Employer Shared Responsibility Payments 
(“ESRP”). Under the ACA, all Applicable 
Large Employers (“ALEs”), employers with 
50 or more full-time employees or full-time 
equivalent employees, must provide full-
time employees the option of minimum 
essential health coverage. The health cov-
erage must be affordable and meet ACA 
minimum value standards. If the employer 
fails to offer coverage, the coverage is not 
affordable, or does not meet the standards, 
an employer may be liable for an ESRP. A 
mistake or incorrect code on Form 1094-C 
or 1095-C could also result in the IRS issu-
ing an ESRP, even though the employer 
may have complied with all requirements. 
The IRS will notify the employer through a 
Letter 226-J of the penalty. Upon receiving 
Letter 226-J the employer has 30 days to 
submit a response. After the IRS receives 
a response from the employer, it will follow 
up with a Letter 227 indicating the outcome 
of the IRS’s review.

UK Proposes Post-Brexit  
Air Transport Agreement

In a White Paper, “The Future 
Relationship Between the United 
Kingdom and the European Union,” the 
UK proposed a post-Brexit Air Transport 
Agreement that would maintain reciprocal 
liberalized access, citing the EU-Canada 
Air Services Agreement, “which provides 
for the possibility of fully liberalized 
access subject to a sufficiently open bilat-
eral approach to ownership and control.” 
Also proposed are participation in EASA 
and close cooperation on air traffic man-
agement and security. 80% of all North 
Atlantic traffic passes through UK or Irish 
controlled airspace and, in 2017, 164 mil-
lion passengers travelled between the UK 
and other EU Member States by air. The 
White Paper calls for swift approvals, as 
Brexit occurs on March 29, 2019.

What’s Happening In The Workplace
continued from page 29
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LPBA Welcomes New Members
This column is a regular feature of the Journal and its purpose is twofold: to introduce our new members and to update our 

annual membership roster, now available on-line to members. To the new members listed below and hereafter, we welcome 
you to our membership and hope for many fruitful years of association.

Arpan Banerjee
Flat 3B, Sindu Apartments
25A Sarat Bose Road
Kolkata 700020
West Bengal, India
Phone: 91-8008672651
Email: banerjee@lclark.edu

Arpan is a student member, currently 
attending NALSAR University of Law. He 
learned about LPBA from his law profes-
sor, and was recruited into membership 
by your Captain Speaking.

 ●  

Steven Bonaguidi
Attorney at Law
935 E. Morningstar Lane
Tempe, AZ 85283
Phone: 480-296-5724
Email: skykid34@hotmail.com

Steven was a criminal prosecutor for 
13 years and is now transitioning into 
aviation law. He holds a Private certificate 
and an Instrument rating. His dad was a 
prior member of LPBA.

 ●  

Andrew Brown
Murray Morin & Herman, PA
101 E. Kennedy Boulevard, #1810
Tampa, FL 33602
Phone: 813-868-3624
Email: abrown@mmhlaw.com

Andrew specializes in aviation litiga-
tion. He is holds an ATP certificate and is 
type-rated in the Dehaviland Dash 8.

 ●  

Ian Hummell
9 Sunhaven Court
Tarrytown, NY  10591
Phone: 914-943-8254
Email: ian.hummell@student.she.edu

Ian is a student member currently 
attending Seton Hall University School of 
Law.  He learned about LPBA from the 
internet.  He holds ATP-AMEL, COM-
ASEL, CFI-I.

 ●  

Robert Hyde
Hyde & Swigart, APC
2221 Camino del Rio South, #101
San Diego, CA 92108
Phone: 619-233-7770
Email: bob@westcoastlitigation.com

Bob specializes in consumer law. He 
is a student pilot, owns a Cessna T182T, 
and learned about LPBA from his partner, 
member Josh Swigart

Majid Khuthaila
Saffat AeroSpace
3995 Prince Sultan Bin Abdulaziz –Olaya
Riyadh, Saudi Arabia 11311-7408
Phone: 96-6569292928
Email: mk@khuthailalaw.com

Majid specializes in air & space law, 
commercial law, and sports law. He holds 
a commercial certificate and learned 
about LPBA via the internet.

 ●  

Richard J. Levy
Aviation Expert Consulting
2201 Long Prairie Road, #107-752
Flower Mound, TX 75022
Phone: 940-999-1524
Email: richard@richardjlevy.com

Richard specializes in aviation law 
consulting. He holds an ATP, FE, 
CFIIS&ME and is type-rated in the B727, 
B757/767, and B777. He learned about 
LPBA from his marketing person, and 
joined as a Sustaining Member.

 ●  

Nicholas O’Conner
Locke Lord LLP
111 S. Wacker Drive
Chicago, IL 60606
Phone: 630-921-1016
Email: noconner@lockelord.com

Nicholas specializes in business, com-
mercial and aviation litigation. He holds a 
Commercial for AS&MEL with an instru-
ment rating.

TL Popejoy
Quinn Emanuel Urquhart & Sullivan
51 Madison Avenue, 22nd Floor
New York, NY 10010
Phone: 212-849-7197
Email: lpba@tl3.net

TL specializes in litigation and investi-
gations. He holds a Private certificate 
with an Instrument rating, and learned 
about LPBA from AOPA.

 ●  

Kevin Robson
Business Masters
12130 Nest Court
Grand Island, FL  32735
Phone:  352-250-7289
Email:    kevin@businessmasters.net

Kevin is our LPBA webmaster, and 
specializes in website hosting and design.  
He is SEL-Fixed, and owns a Piper 
Cherokee 180, PA-28-180.

 ●  

Pamela Tish
Tish and Tish
2519 Lincoln Airpark Drive
Lincoln, CA 95648
Phone: 916-434-5825
Email: pam.tish@gmail.com

Pam is a 1L law student at Lincoln 
Law School in Sacramento. She learned 
about LPBA from her husband, member 
Scott Tish.

CoRRECTIoN

The New Members column in 
the last issue incorrectly stated that 
new member Saki Chen was the first 
Chinese female to conduct a round 
the world flight. She was not the first 
Chinese female to do so. Saki’s RTW 
flight in 2016 was the first single-
engine piston aircraft to land in China 
for a RTW flight. 

Address 
Change??

If you have a change 
of address, please forward 

it to Karen Griggs at the 
LPBA Administrative Office, 

P.O. Box 1510, 
Edgewater, MD  21037.



PLEASE TYPE OR PRINT
Join on-line at LPBA.org, or 
complete and mail/fax the 
following form to:
Lawyer-Pilots Bar Association
P.O. Box 1510
Edgewater, MD 21037
Tel. (410) 571-1750
Fax (410) 571-1780
www.lpba.org

“dedicated to aviation safety and
the just administration of the law”

ELIGIBILITY

Membership available to all persons duly licensed to practice law and who possess 
or have held a airman's certificate for piloting of aircraft. (Lawyer/Pilot) (Voting)

 Regular Member

Membership available to all persons duly licensed to practice law and who have an 
interest in aviation safety and aviation law. (Lawyer/Non-Pilot) (Non-voting)

 Associate Member

Membership available to students enrolled in and currently attending a college or 
law school who have demonstrated an interest in aviation. (Non-Voting)

I am attending:
(name of school)

 Student Member

Available to all persons who have an interest in aviation safety or aviation law. 
(Non-Voting)

 Affiliate

Upgrade any of the above membership categories to a Sustaining membership for 
a total payment of $250 and get special recognition throughout the membership 
year; see LPBA.org for details. Same voting privileges as underlying membership.

 Sustaining Member

LAWYER-PILOTS BAR ASSOCIATION
1301 East Ninth St., Suite 3500
Cleveland, OH 44114-1821

PERIODICALS

U.S. POSTAGE

PA I D
Cleveland, Ohio

I hereby submit my application for membership in the LAWYER-PILOTS BAR ASSOCIATION and enclose herewith my check in the 
sum of $119.00* to cover the payment of dues to Dec. 31, 2018, which includes a subscription to the LPBA Journal. I do agree to 
abide by the by-laws and rules of the association.

(First)  (Middle)  (Last) (Spouse's Name)

(office)

(residence)

BIRTHDATE: PLACE OF BIRTH:

LAW SCHOOL ATTENDED: YEAR ADMITTED TO BAR:

BAR MEMBERSHIPS:

AREAS OF PRACTICE:

AIRMAN RATINGS: TOTAL TIME:

AIRPLANE OWNED  OR USUALLY OPERATED :

Dated:

* Sustaining Membership is available for $250 per year for the period ending Dec. 31, 2018. Student memberships are $49 for 
the same period.

How did you learn about LPBA? __________________________________________________________ Referred by: ________________

(type) (N Number)

(signature of applicant)

Printed in U.S.A.

LAWYER-PILOTS BAR ASSOCIATION

®

I hereby submit my application for membership in the LAWYER-PILOTS BAR ASSOCIATION and enclose herewith my check in the 
sum of $119.00* to cover the payment of dues to Dec. 31, 2015, which includes a subscription to the LPBA Journal. I do agree to 
abide by the by-laws and rules of the association.

NAME:

FIRM NAME:

ADDRESS:

TELEPHONES: Office: (          ) Residence: (          )

 Fax: (            ) E-Mail:

(First)  (Middle)  (Last) (Spouse's Name)

(office)

(residence)


